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Quick Tips

Dealing with
contractual risk
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[0 Screen Contractors.

[0 Deal only with reputable firms.

[0 Check references.

[0 Check records of safety violations.

O Monitor compliance with contract terms.

O Include safety requirements in bid specifications
and contracts.

[0 Ensure State is offered the opportunity to
investigate and document damages prior to the
accident scene being cleared.

[0 Transfer risk contractually where appropriate with
hold harmless/indemnification and insurance
clauses.

[0 Responding to requests of vendors to limit the
liability of the vendor.

[0 Require contractors to maintain reasonable
insurance.

O In large contracts, require periodic safety
inspections.

[0 Facilities use agreements and waivers of liability
when State facilities or property are used by third
parties.
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5.1 Introduction

ESTABLISHING CONTRACTUAL RISK MANAGEMENT GUIDELINES

The State and its entities enter into numerous contracts for goods and services that expose it to
third-party claims for bodily injury (including death), personal injury, or property damage.
Included are contracts for construction, professional services, nonprofessional services, delivered
supplies, and leases. If work performed on the State’s behalf by a contractor results in damage to a
third party, the State could be held liable. This, coupled with the erosion of the State’s immunity
and the growing litigiousness of society, has made it necessary to ensure that the State’s
contracting risk is dealt with effectively.

The guidelines in this section are intended to assist State employees who procure goods, services,
and leases on behalf of the state of North Dakota. These guidelines have been drafted in
coordination with the State Procurement Office and Office of Attorney General to comply with
the written directives of the Office of Management and Budget (OMB) related to procurement,
N.D.C.C. ch. 54-44.4, and N.D.A.C. Article 4-12 as well as N.D.C.C. § 32-12.2-17. This section
is a tool to assist with drafting indemnification and insurance clauses in State contracts. The
guidelines represent the best practices to protect the State’s interests without unduly burdening
contractors. Agencies must consult with the Risk Management Division and/or the agency’s
assigned Assistant Attorney General before making changes to the recommended contract
language.

Every contract has risks that must be reviewed from the perspective of protecting the State’s
assets and interests. Remember, the dollar amount of the contract is not necessarily a good
index of the level of risk associated with the contract. The following will help you manage
those risks when you contract on behalf of the State. An inherent part of contract management
is to:

1. Evaluate the risks involved;

2. Decide whether to avoid, transfer, or accept the risks; and

3. Implement appropriate risk transfer and/or risk financing mechanisms deemed
necessary.

Read the contract thoroughly and anticipate events or situations that could happen within the
scope of work outlined. Ask yourself:

1. Who are all the parties involved?

2. What kind of work is being done?

3. What type of accidents or losses could occur?

4. What is the worst-case scenario in terms of financial loss and/or injury to persons or
property?

5. Are the responsibilities for the risks appropriately placed with those in the best position
to control them?
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6. What is each party’s ability to manage the risks and absorb the losses?
7. Is the contract legal and enforceable?

Within the contract, risk transfer is accomplished through a combination of indemnification,
hold harmless, and waivers of subrogation clauses. Insurance is commonly required as a means
of providing the financial support to back the indemnitor’s obligation to hold the indemnitee
harmless.

The State’s goal is to establish contract guidelines for insurance coverage that can be consistently
applied with few exceptions. To insure the continued success of the State’s contract review
program, once insurance requirements have been set, they must be communicated in all
solicitations for bids or proposals prior to awarding the contract. The program will not be
successful if the insurance is negotiated after the contractor has been selected. Also, a change in
bidding requirements, such as changing the insurance requirements, could result in a protest of the
award by the unsuccessful bidders.

This section provides several methods of dealing with contractual risk. The Risk Management
Fund recommends these procedures be followed by any person involved in procurement and
drafting contracts for the State. The discussion will include 1) screening contractors; 2) safety
requirements for bid specifications and contracts; 3) contractual risk transfer through
indemnification/ hold harmless clauses; and 4) insurance requirements.

PLEASE NOTE: Use of the following recommended
clauses and forms does not ensure that all contracts and
agreements will be adequately drafted to protect the
State’s interests. Each entity’s counsel should review all
contracts and agreements before they are executed.

Screening Contractors

There simply is no substitute for dealing with a safety-conscious contractor who prevents or
minimizes damages and injuries through safe work practices. Keep in mind that for every dollar
of loss prevented, there is perhaps an additional dollar of frictional and “soft” costs saved (legal
fees, claims handling costs, lost employee productivity, and so on).

Screen your contractors carefully before entering into any contract. Screening is probably the
simplest and yet most effective method of controlling contractual risk. Suggested steps include:

B Deal only with reputable firms.
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There are several ways to check the reputation of contractors. For example, a clause could be
inserted into the bid solicitation mandating contractors explain their safety program and safety
problems or violations over the past five years. The agency could also talk with agency
employees or review records from other projects performed by that contractor for the agency.

B Check references.

The bid solicitation should require the contractor to disclose the name, address and telephone
number of at least three people who have hired the contractor to do a similar job in the past
five years. The bid solicitation should also provide that the State may contact each reference
for additional information.

B Check records of safety violations through OSHA and the Secretary of State's records.

The OSHA office in each state maintains records regarding safety violations by various
contractors including construction contractors. For example, under 40 U.S.C. Section 333,
the Secretary of Labor, who oversees OSHA, is required to investigate and hold hearings
regarding safety violations by construction contractors. The Secretary of Labor ultimately
may send a list of contractors who have engaged in safety violations to the Comptroller
General and that list is circulated among federal agencies.

State agencies can obtain information on safety violations by a contractor who has done
business in North Dakota by contacting OSHA in North Dakota, 1640 East Capitol Avenue,
Bismarck ND 58501; telephone (701) 250-4521.

In addition, pursuant to N.D.C.C. ch. 43-07, the North Dakota Secretary of State regulates
contractors and maintains public records regarding their activities. The records include
information on the contractor's experience and qualifications, liability insurance, workers'
compensation coverage, unemployment coverage, and other information regarding the
applicant's fitness to act in the capacity of a contractor. The records may also show the level
of activity the contractor is authorized to engage in, the type of work the contractor engaged
in over the past year, whether the contractor abandoned a contract without legal excuse,
diverted funds, engaged in fraudulent acts, or made a false statement. Information concerning
construction related contractors can be obtained from the Secretary of State's office at (701)
328-3665.

Safety records for contractors are also maintained by the North Dakota Workforce Safety and
Insurance office. Those records are generally not available for disclosure to the public,
including state agencies.
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B Monitor compliance with contract terms.

Care should be exercised by the State to determine if contractor's activities are consistent with
each part of the contract. The State should not monitor contracts by retaining control over the
means, method and manner of producing the result because that blurs the line between
whether the contractor is actually an independent contractor, for which the State may have
very limited liability, or an employee, for which the State may have much greater liability.

Safety Requirements for Bid Specifications and Contracts

A key step in a major construction project is preparing the bid specifications outlining the scope
and requirements of the project. Safety requirements should be a vital part of the bid
specifications. For example, we recommend the following language be incorporated into all
construction contracts:

Safety Requirements: The Contractor shall keep informed of and comply with all federal, state, and
local laws, regulations, and other legal requirements governing the safety, health, sanitation, and
performance of the contract in general. In addition, the Contractor shall provide, inspect and
maintain all safeguards, safety devices, protective equipment, safety programs and other needed
actions the Contractor determines necessary to reasonably protect the life, health and property of the
Contractor, subcontractors, the State, the public and each of the employees, officers, assigns and
agents of the Contractor, subcontractors and the State, in connection with the performance of work
resulting from or arising out of the contract.

The Contractor shall submit to the State a copy of the written safety program to be used as guidelines
and direction for the Contractor's and subcontractors' activities. This program must meet all federal,
state and local laws, regulations and other legal requirements and include the following minimum
provisions: (1) a worksite safety policy and mission statement; (2) assigned responsibilities among
management, supervisors and employees; (3) a system for periodic self-inspections, including
inspections of job sites, materials, work performance and equipment; (4) a thorough accident and
injury reporting and investigation process; (5) a safety orientation program including first aid,
medical attention, emergency facilities, fire protection and prevention, housekeeping, illumination,
sanitation, personal protective equipment, and occupational noise exposure; and (6) a safety training
program including safety "tool box" meetings and other systems for ongoing training and also
including training for employees on the recognition, avoidance and prevention of unsafe conditions.

It will be a condition of the contract, and shall be made a condition of each subcontract entered into
pursuant to that contract, that the State is assuming no liability relating to its receipt and review of the
Contractor's safety plan or activities. Safety remains the responsibility of the Contractor.
Furthermore, the right of the State to receive and review the safety plan or activities shall not give
rise to a duty on the part of the State to exercise this right for the benefit of the Contractor or any
other person or entity.
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Spoliation (Notice of Potential Claims) Clause

The Risk Management Division recommends a clause entitled Spoliation (Notice of Potential
Claims) be added to State lease agreements and service contracts. Spoliation is defined as the
destruction or severe modification of evidence.

Court decisions have held that the action of merely cleaning the scene of an accident before the
accident can be adequately investigated and the loss and cause of loss documented can be
determined to be a breach of a legal duty — a tort. A tort can create liability. Such an action can
also bar a subrogation claim, which means the State may not have the opportunity to recover
losses caused by a negligent third party.

While the State has a concern to preserve evidence, consideration must also be given to the need
to appropriately secure or clear the site to mitigate any immediate safety threat.

To ensure the State is afforded an opportunity to adequately investigate and document losses that
pertain to contracts to which the State is as party, it is recommended the following clause be
included in an agreement. This clause has been incorporated in the Attorney General office’s
contract template.

Contractor (or Landlord) agrees to promptly notify State of all potential Claims which arise from or
result from this agreement. Contractor (or Landlord) further agrees to take all reasonable steps to
preserve all physical evidence and information which may be relevant to the circumstances
surrounding a potential claim, while maintaining public safety, and to grant to the State the opportunity
to review and inspect such evidence, including the scene of the accident.

Contractual Risk Transfer Through Indemnification/Hold Harmless Clauses

Contractual risk is generally transferred with an indemnification/hold harmless clause. The
purpose of the clause is to define who pays when a third party makes a claim for damages arising
out of the work performed under the contract. The party that exercises the most control over the
activities governed by the contract is in the best position to enforce safety and loss control
practices and should, therefore, generally be responsible for injuries or damages arising from those
activities.

Future agency contributions to the Risk Management Fund are based on actual losses incurred as
well as costs incurred to defend any losses. This, of course, includes losses and costs related to
claims arising from services provided by contractual agreements. By not implementing an in-
depth analysis of the cost and benefit ratio of all agency agreements and incorporating the
appropriate indemnification language into the agreement, the agency may adversely impact its
required contributions.
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Any person contracting on behalf of the State must know that the Risk Management Fund cannot,
by law, defend or pay settlements or judgments on behalf of any parties other than the State, a
State entity, or a State employee. Therefore, when determining the appropriate indemnification
language, agencies must remember that if the agency were to sign a contract agreeing to
indemnify a private third party, or a political subdivision, the Risk Management Fund would
not be able to defend or pay any settlement or judgment on behalf of that third party. Any such
cost would be the sole expense of the contracting agency raising issues of whether or not the
agency has appropriation authority to pay such costs and if by signing such an agreement the
employee would be determined to not be acting within the scope of his or her employment. Also
see the discussion concerning limiting the liability of vendors in this Manual.

Indemnification/hold harmless clauses assist agencies in addressing potential exposures and
should be used in conjunction with insurance clauses. There are three basic forms of
indemnification/hold harmless provisions that can be used in State contracts:

1. No Indemnification of Liability provision: Each party agrees to assume the liability and
expenses (e.g., defense and investigation costs) for their own acts. This is essentially the same
as the liability that would exist under common law, but it is specified in the agreement.

2. Limited Vicarious Liability provision: Pursuant to N.D.C.C. § 32-12.2-17, this
indemnification form is to be the default form for State contracts requiring
indemnification. While this provision requires each party to assume its own liability, it
provides additional protection for the State in that the Contractor agrees to be responsible for
any liability alleged against the State resulting from the Contractor’s sole actions, and provides
defense for the State to resolve those allegations.

This provision is also to be used in agreements between the State and a political subdivision
where:

a) the benefit to the contracting political subdivision is much greater than that to the State;

b) it would be an inappropriate use of State taxpayers’ funds to pay costs associated with
claims arising from the agreement; or

c) the State has no control over the activities of the political subdivision or its agents
related to the agreement.

Remember, in an agreement between the State and a Political Subdivision the Limited
Vicarious Liability and corresponding insurance provision must be in a separate writing signed
by both parties specifying the consideration. (See, N.D.C.C. § 32-12.2-13 and N.D.C.C. § 32-
12.2-17)

3. Intermediate provision: Requires Contractor to be responsible for its own liability and the
joint liability of the Contractor and the State. This provision will be allowed only after the
OMB Director’s designee has determined the contract presents a high risk scenario that
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requires an indemnification provision more stringent than the Limited Vicarious Liability form.
(See, N.D.C.C. § 32-12.2-17)

Insurance Requirements for Contractors

While the indemnification/hold harmless provision is very important, it should not be the only
protection required in contracts. Some courts have declared indemnification provisions invalid for
a variety of reasons. Even when the provision is valid, the State still faces the risk of the
contractor being insolvent, underinsured, uninsured, or otherwise unable to pay claims. Therefore,
all contractors, with certain limited exceptions, should be required to maintain reasonable
insurance coverage and provide written proof of this protection.

The Risk Management Division strongly recommends that the State make sure the Contractor has
provided all the appropriate written proof of insurance coverage and additional insured
documentation. "Written proof" consists of certificates of insurance and endorsements to policies.
These items will be discussed in further detail later in this Section. Obtaining and reviewing such
paperwork is a very important step in ensuring that all the required coverages are in place.
Contact the Risk Management Division at (701) 328-7584 if you have questions regarding the
written proof of coverage.

The insurance clauses found in many contracts may use outdated language with no defined
meaning in the insurance industry. The terms “public liability insurance” and ‘“‘comprehensive
liability insurance” are two common examples. In addition, policy limits generally are no longer
split separately for the number of persons involved in an occurrence, for bodily injury versus
property damage liability, and so on. Most policies now have a combined single limit per
occurrence and, in the case of general liability, an annual aggregate limit — the total that will be
paid for the period of the coverage. To prevent disputes, insurance requirements in contracts
should be as specific as reasonably possible or should be defined. Common definitions of many
insurance terms are found in Section 10 of this Manual.

The specific coverages and limits required will vary depending on the nature of the contract.
When possible, the State should require limits of coverage of its contractors that are higher than
the State’s own $250,000 per person and $1,000,000 per occurrence exposure. A higher
requirement provides additional protection for both the State and the contractor in the event of a
loss, since the coverage is shared by both parties when the State is an additional insured. Also,
aggregate limits can be impaired by other operations of the contractor, so the higher the limits, the
better.

The term "insurance" as used throughout this section is a short hand reference that includes
coverage provided through government self-insurance pools and government self-retention funds.
Similarly, “certificates of insurance” requirements can be provided by memorandum of coverage
documentation.
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The insurance required in the contract varies, depending on the nature of the work being
performed. For example, agreements for work involving the use of vehicles by contractors should
require the contractor to carry automobile liability insurance in addition to general liability and
workers’ compensation. When the contractor’s primary duties under the contract requires the use
of a commercial vehicle, the State should be named as an additional insured under the contractor’s
automobile liability coverage.

Commercial General Liability provides coverage for businesses to respond to claims for bodily
injury and property damage, personal and advertising injury, contractual, products and completed
operations.

The question often arises whether or not professional liability coverage (errors and omissions)
should be required when drafting a service agreement. The general rule is if special intellectual
ability is required to perform the contracted services (rather than physical activity)
professional errors and omissions coverage is required. If it is determined that professional
errors and omissions is not required for the contract you are drafting, omit the paragraph
referencing professional errors and omissions coverage in the sample forms.

In the case of professional liability insurance, it is usually not possible or desirable for the State to
be an additional insured on the policy, nor will the policy cover liability assumed in a contract.
However, commercial general liability and automobile liability coverage should be required in
most contracts involving professional services and, when appropriate, the terms should include a
requirement for the State to be named an additional insured under the commercial general
liability coverage.

Additional Insureds

Some of the recommended insurance provisions found in this Chapter require the state of North
Dakota and its agencies, officers, and employees be included as “additional insureds” under the
policies of others. There is probably more confusion and misunderstanding about this contractual
risk transfer method than any other. Entire books have been written about this topic, but here are
the key points to keep in mind when drafting insurance clauses in contracts:

B “Additional insured” status means the State is considered an “insured” party on the insurance
policy (usually the general liability or umbrella/excess liability policy) of another person or
entity (i.e., contractor) who is the “named insured.”

B [t generally is not possible — or desirable — to be an “additional named insured” because
named insureds have duties to pay premiums, report claims, and so on.

B The purpose of the additional insured status is to obtain rights to defense and, when it is
determined the contract presents a high risk scenario that requires an indemnification provision
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more stringent than the Limited Vicarious Liability, indemnity coverage from the insurance
company of the other party to the contract without having to look to the State’s own funding
sources. When combined with a specific insurance requirement clause, it serves to strengthen
the financial responsibility of the other party.

B The other party’s insurance policy must be specifically endorsed to add the State as an
“additional insured.” Merely obtaining a certificate of insurance to this effect does not
guarantee that the endorsement has been issued, so it is best to obtain a copy of the actual
policy endorsement whenever possible. Discussion concerning managing the process of and
examples of the certificate of insurance form and the endorsement forms are found later in this
Manual.

B The Intermediate “additional insured” endorsement should (but often, in insurance industry
practice, does not) specify:

1. The full legal name of the additional insured; i.e., the state of North Dakota, its agencies,
officers and employees;

2. The specific location or operations for which the coverage applies;

3. The time frame of when the coverage begins and ends — in some cases, coverage should
continue beyond the life of the contract;

4. That a 30-day (or whatever number of days is agreed to) notice of modification or
cancellation will be provided to the additional insured at a specified name and address;

5. That the insurance company waives any right of recovery it may have against the State.
This is necessary since an additional insured is a third party to the policy contract; the
additional insured provides no consideration to the insurer and, therefore, may be subject
to subrogation;

6. That the coverage required under this agreement shall be primary for the State and shall
not be affected by any other insurance or coverage obtained by the State on its own
behalf;

7. That cross liability/severability of interest coverage is provided;

8. The legal defense provided to the State under the policy must be free of any conflicts of
interest, even if retention of separate legal counsel for the State is necessary; and

9. The insolvency or bankruptcy of the insured will not release the insurer from payment
under the policy, even when such insolvency or bankruptcy presents the insured
contractor from meeting the retention limit under the policy.

These items should be included in the insurance requirements of State contracts. Policy limits
and scope of coverage applicable to the additional insured can be modified in the policy
endorsement, as long as it is consistent with the terms of the contract. Many of the problems
that arise in this area would be prevented if insurance companies would include these elements
on all of the additional insured endorsements they issue and if contracting parties require them
in their contracts.
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B Some insurers issue a “blanket additional insured” endorsement intended to include any person

or organization that the named insured contractually agrees to add. The State will have to
evaluate such endorsements on a case-by-case basis to ensure compliance with the contract.

Determining Appropriate Indemnification and Insurance Provisions

Your first step when drafting a contract or a solicitation is to consider the potential risk associated
with the contract being contemplated, and select the appropriate clauses. For example:

l.

No Indemnification of Liability provision with Certificate of Insurance — should be
used:

a) When contracting with a North Dakota state agency or political subdivision (e.g., cities
and counties) if no sub-contractor is involved,

b) When contracting for intellectual services when the contractor will not be providing on-
site services. (Examples of professionals providing intellectual services would include
physicians, dentists, attorneys, architects, engineers, accountants, insurance agents and
brokers, appraisers, loss claims adjusters, tax consultants, risk investment brokers, and
investment and divestiture consultants.)

c) When the services to be provided present a minimal threat to the safety, health and well
being of participants or third parties, has little potential to cause disruption of business
schedule, financial loss/increased cost, or degradation of performance.

d) If the terms of the Lease do not require the landlord to provide snow and ice removal and
maintenance on walkways and parking lots or to maintain common areas, or if it is
probable that the public will not visit the leased property.

Obtain a certificate of insurance documenting required coverages are in place prior to
executing the contract.

Limited Vicarious Indemnification with Additional Insured Endorsement — This is the
default indemnification provision for State service contracts and leases. This provision
requires contractor to indemnify the State for the State’s vicarious liability arising from the
contractor’s activities and operations. That means the contractor’s carrier would defend the
State for a claim brought against the State merely because of the business relationship
between the contractor and the State, i.e. the damage occurred on a State project or property.

Obtain a certificate of insurance documenting required coverages are in place prior to
executing the contract. When an additional insured endorsement is required it may take up to
90 days until the insurance carrier provides it. Make sure to verify receipt of the endorsement
within 90 days.

. Intermediate Indemnification with Additional Insured Endorsement — Requires the

contractor to be responsible for its own liability and the joint liability of the contractor and
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the State. Use the intermediate indemnification clause if there is the potential that the
contractor’s activities present a high degree of risk over which the State has no supervision
or control that will create liability for the State. Prior to requiring this level of indemnification
in a contract, the State agency must obtain the approval of the OMB Director’s designee.

The process a State agency or facility should use to obtain that approval is to complete SEFN
58571 form, the Application to Require a More Stringent Indemnification Provision. The
form, along with a copy of the proposed contract should be filed with the Risk Management
Division of OMB for processing unless the OMB director has determined an alternate
designee to review the proposed contract. OMB, through Risk Management, will work
with the agency to analyze the exposure presented by a proposed agreement and determine
what level of indemnification would be appropriate.

The OMB Director has determined that it is appropriate that State software contracts contain
indemnification requirements indemnifying and holding the State harmless from and against
all third party claims alleging the software infringes a United States patent or copyright, or any
similar intellectual property right in the United States. This provision is normally a default in
software vendor’s license agreements. State agencies do not have to go through then SFN
58571 Application for approval to use indemnification process to use this indemnification
provision in an agreement.

Remember, when an additional insured endorsement is required it may take up to 90 days until
the insurance carrier provides it. Make sure to verify receipt of the endorsement within 90
days.

4. Combination of No Indemnification and Limited Vicarious Indemnification with
Certificate of Insurance and Endorsement — Should be used in those instances when
contracting with a political subdivision and the political subdivision subcontracts with a
private entity.

Certificate of insurance should be obtained from political subdivision and the private entity
subcontractor and an endorsement evidencing additional insured coverage from the private
entity subcontractor.

The following RISK MANAGEMENT ANALYSIS MATRIX on the following page provides
an overview of the analysis process.

State of North Dakota Contracts and Agreements—5.1-12
Risk Management Manual 06/08


http://www.nd.gov/risk/forms/docs/SFN58571_Stringent%20Indemnification.pdf
http://www.nd.gov/risk/forms/docs/SFN58571_Stringent%20Indemnification.pdf

RISK MANAGEMENT ANALYSIS MATRIX

Definition

Indemnification
and Insurance
Provisions
Commodities

Indemnification and
Insurance Provisions

Services

LOW

Service Agreements:

= Inter-Agency;

» Routine Political
Subdivision;

» Professional
Services Not

Presents a minimal threat to
safety, health and well being
of participants and third
parties, has little potential to
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None
or
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= Some Leases
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Requiring On-Site
Services

required to perform the
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site.
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Endorsement and Errors and
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MODERATE
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= Political
Subdivisions Hiring

Subcontractor; and
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Potential to cause
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Limited Vicarious
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Insurance and

Additional Insured
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Limited Vicarious Liability with
Certificate of Insurance and
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State has little or no
supervision or control over
contractor’s actions which
may cause severe injury/
death, major property
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disruption of business
schedule, financial
loss/increased cost, or
degradation of performance.

Intermediate with
Additional Insured
Endorsement

Intermediate with Additional
Insured Endorsement
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The following are examples of appropriate and approved indemnification and insurance clauses with
instructions for use that comply with N.D.C.C. § 32-12.2-13 and N.D.C.C. § 32-12.2-17, the
recommendations of the office of the Attorney General and the Risk Management Division, and the rules
and directives of the Procurement Office. The clauses are intended to either be incorporated into the
body of a contract or be used as an appendix to a solicitation (i.e. Informal Request for Bids, Informal
Request for Proposal, Invitation for Bid, or Request for Proposal), and then be incorporated into the
purchase order or contract.

Remember to consult with Risk Management or legal counsel before making revisions to the
recommended clauses.

SAMPLE SERVICE AGREEMENTS

I LOW RATED RISK ANALYSIS I

Agreements Between State Agencies (Inter-Agency) ﬁ

Indemnification
The State and Contractor each agrees to assume its own liability for any and all claims of any nature
including all costs, expenses and attorneys' fees which may in any manner result from or arise out of
this agreement.

Insurance

The State and Contractor each shall secure and keep in force during the term of this agreement, from
an insurance company, government self-insurance pool or government self-retention fund authorized
to do business in North Dakota, commercial general liability with minimum limits of liability of
$250,000 per person and $1,000,000 per occurrence.

Routine Agreements With Political Subdivisions ﬁ

Indemnification

The State and Political Subdivision (Contractor) each agrees to assume its own liability for any and all
claims of any nature including all costs, expenses and attorneys' fees which may in any manner
result from or arise out of this agreement.

Insurance

Contractor shall secure and keep in force during the term of this agreement, from insurance
companies, government self-insurance pools or government self-retention funds, authorized to do
business in North Dakota, the following insurance coverages:
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i. Commercial general liability, including premises or operations, contractual, and products or
completed operations coverages (if applicable), with minimum liability limits of $250,000 per
person and $500,000 per occurrence.

i. Automobile liability, including Owned (if any), Hired, and Non-Owned automobiles, with
minimum liability limits of $250,000 per person and $500,000 per occurrence.

iii.  Workers compensation coverage meeting all statutory requirements.

The insurance coverages listed above must meet the following additional requirements:

1) Any deductible or self-insured retention amount or other similar obligation under the policies shall
be the sole responsibility of the Contractor. The amount of any deductible or self retention is
subject to approval by the State.

2) This insurance may be in policy or policies of insurance, primary and excess, including the so-
called umbrella or catastrophe form and must be placed with insurers rated “A-" or better by A.M.
Best Company, Inc., provided any excess policy follows form for coverage. Less than an “A-”
rating must be approved by the State. The policies shall be in form and terms approved by the
State.

3) The insurance required in this agreement, through a policy or endorsement, shall include a
provision that the policy and endorsements may not be canceled or modified without thirty (30)
days’ prior written notice to the undersigned State representative.

4) The Contractor shall furnish a certificate of insurance to the undersigned State representative
prior to commencement of this agreement.

5) Failure to provide insurance as required in this agreement is a material breach of contract entitling
State to terminate this agreement immediately.

Professional Services Agreements Not Requiring On-site Services ?

Indemnification
The State and Contractor each agrees to assume its own liability for any and all claims of any nature
including all costs, expenses and attorneys' fees which may in any manner result from or arise out of
this agreement.

Insurance

Contractor shall secure and keep in force during the term of this agreement, from insurance
companies, government self-insurance pools or government self-retention funds, authorized to do
business in North Dakota, the following insurance coverages:

1) Commercial general liability, including premises or operations, contractual, and products or
completed operations coverages (if applicable), with minimum liability limits of $250,000 per
person and $1,000,000 per occurrence.

2) Professional errors and omissions, including a three year “tail coverage endorsement,” with
minimum liability limits of $1,000,000 per occurrence and in the aggregate.

3) Automobile liability, including Owned (if any), Hired, and Non-Owned automobiles, with minimum
liability limits of $250,000 per person and $500,000 per occurrence.

4) Workers compensation coverage meeting all statutory requirements.
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The insurance coverages listed above must meet the following additional requirements:

1) Any deductible or self-insured retention amount or other similar obligation under the policies shall
be the sole responsibility of the Contractor. The amount of any deductible or self retention is
subject to approval by the State.

2) This insurance may be in policy or policies of insurance, primary and excess, including the so-
called umbrella or catastrophe form and must be placed with insurers rated “A-" or better by A.M.
Best Company, Inc., provided any excess policy follows form for coverage. Less than an “A-”
rating must be approved by the State. The policies shall be in form and terms approved by the
State.

3) The insurance required in this agreement, through a policy or endorsement, shall include a
provision that the policy and endorsements may not be canceled or modified without thirty (30)
days’ prior written notice to the undersigned State representative.

4) The Contractor shall furnish a certificate of insurance to the undersigned State representative
prior to commencement of this agreement.

5) Failure to provide insurance as required in this agreement is a material breach of contract entitling
State to terminate this agreement immediately.

I MODERATE RATED RISK ANALYSIS I

[Professional Services Agreements Requiring On-site Services ?

Indemnification

Contractor agrees to defend, indemnify, and hold harmless the state of North Dakota, its agencies,
officers and employees (State), from and against claims based on the vicarious liability of the State or
its agents, but not against claims based on the State’s contributory negligence, comparative and/or
contributory negligence or fault, sole negligence, or intentional misconduct. This obligation to defend,
indemnify, and hold harmless does not extend to professional liability claims arising from professional
errors and omissions. The legal defense provided by Contractor to the State under this provision must
be free of any conflicts of interest, even if retention of separate legal counsel for the State is necessary.
Contractor also agrees to defend, indemnify, and hold the State harmless for all costs, expenses and
attorneys' fees incurred if the State prevails in an action against Contractor in establishing and litigating
the indemnification coverage provided herein. This obligation shall continue after the termination of this
agreement.

Insurance

Contractor shall secure and keep in force during the term of this agreement and Contractor shall
require all subcontractors, prior to commencement of an agreement between Contractor and the
subcontractor, to secure and keep in force during the term of this agreement, from insurance
companies, government self-insurance pools or government self-retention funds, authorized to do
business in North Dakota, the following insurance coverages:
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1) Commercial general liability, including premises or operations, contractual, and products or
completed operations coverages (if applicable), with minimum liability limits of $250,000 per person
and $1,000,000 per occurrence.

2) Automobile liability, including Owned (if any), Hired, and Non-Owned automobiles, with minimum
liability limits of $250,000 per person and $1,000,000 per occurrence.

3) Workers compensation coverage meeting all statutory requirements. The policy shall provide
coverage for all states of operation that apply to the performance of this contract.

NOTE: OPTIONAL CLAUSE (4) EMPLOYER'’S LIABILITY.

THIS COVERAGE IS RECOMMENDED FOR CONTRACTORS DOMICILED OUTSIDE THE
STATE OF NORTH DAKOTA.
DELETE (4) IF CONTRACTING WITH A RESIDENT (NORTH DAKOTA) VENDOR.

OPTION: DELETE IF NOT REQUIRED

4) Employer’s liability or “stop gap” insurance of not less than $1,000,000 as an endorsement on the
workers compensation or commercial general liability insurance.

5) Professional errors and omissions, including a three year “tail coverage endorsement,” with
minimum liability limits of $1,000,000 per occurrence and in the aggregate.

The insurance coverages listed above must meet the following additional requirements:
NOTE: OPTIONAL SENTENCE IN (1)

“THE AMOUNT OF ANY DEDUCTIBLE OR SELF-RETENTION IS SUBJECT TO APPROVAL BY
THE STATE.”

THIS SENTENCE IS NEEDED WHEN THERE IS A QUESTION ABOUT THE FINANCIAL
WHEREWITHAL OF THE VENDOR TO SELF RETAIN THE EXPOSURE. THIS REQUIREMENT
DOES NOT PERTAIN TO LARGE, FINANCIALLY VIABLE POTENTIAL VENDORS.

1) Any deductible or self-insured retention amount or other similar obligation under the policies shall

be the sole responsibility of the Contractor.

OPTIONAL SENTENCE: DELETE IF NOT USED
The amount of any deductible or self-retention is subject to approval by the State.

2) This insurance may be in policy or policies of insurance, primary and excess, including the so-
called umbrella or catastrophe form and must be placed with insurers rated “A-" or better by A.M.
Best Company, Inc., provided any excess policy follows form for coverage. Less than an “A-”
rating must be approved by the State. The policies shall be in form and terms approved by the
State.

3) The duty to defend, indemnify, and hold harmless the State under this agreement shall not be
limited by the insurance required in this agreement.

4) The state of North Dakota and its agencies, officers, and employees (State) shall be endorsed on
the commercial general liability policy, including any excess policies (to the extent applicable), as
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additional insured. The State shall have all the benefits, rights and coverages of an additional

insured under these policies.

5) The insurance required in this agreement, through a policy or endorsement, shall include:

a) “Waiver of Subrogation” waiving any right to recovery the insurance company may have against
the State;

b) a provision that the policy and endorsements may not be canceled or modified without thirty
days’ prior written notice to the undersigned State representative;

c) a provision that any attorney who represents the State under this policy must first qualify as and
be appointed by the North Dakota Attorney General as a Special Assistant Attorney General as
required under N.D.C.C. § 54-12-08;

d) a provision that Contractor’s insurance coverage shall be primary (i.e. pay first) as respects any
insurance, self-insurance or self-retention maintained by the State and that any insurance, self-
insurance or self-retention maintained by the State shall be in excess of the Contractor’s
insurance and shall not contribute with it;

e) cross liability/severability of interest for all policies and endorsements;

f) The legal defense provided to the State under the policy and any endorsements must be free of
any conflicts of interest, even if retention of separate legal counsel for the State is necessary;

g) The insolvency or bankruptcy of the insured Contractor shall not release the insurer from
payment under the policy, even when such insolvency or bankruptcy prevents the insured
Contractor from meeting the retention limit under the policy.

NOTE: SENTENCE (6)

WHEN AN ADDITIONAL INSURED ENDORSEMENT IS REQUIRED IT MAY TAKE UP TO 90
DAYS UNTIL THE INSURANCE CARRIER PROVIDES IT. MAKE SURE THAT YOU VERIFY
RECEIPT OF THE ENDORSEMENT WITHIN 90 DAYS.

6) The Contractor shall furnish a certificate of insurance to the undersigned State representative prior
to commencement of this agreement. All endorsements shall be provided as soon as practicable.

7) Failure to provide insurance as required in this agreement is a material breach of contract entitling
the State to terminate this agreement immediately.

Default For Routine Non-Professional Service Contracts ?

Indemnification

Contractor agrees to defend, indemnify, and hold harmless the state of North Dakota, its agencies,
officers and employees (State), from and against claims based on the vicarious liability of the State or
its agents, but not against claims based on the State’s contributory negligence, comparative and/or
contributory negligence or fault, sole negligence, or intentional misconduct. The legal defense provided
by Contractor to the State under this provision must be free of any conflicts of interest, even if retention
of separate legal counsel for the State is necessary. Contractor also agrees to defend, indemnify, and
hold the State harmless for all costs, expenses and attorneys' fees incurred if the State prevails in an
action against Contractor in establishing and litigating the indemnification coverage provided herein.
This obligation shall continue after the termination of this agreement.
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Insurance

Contractor shall secure and keep in force during the term of this agreement and Contractor shall
require all subcontractors, prior to commencement of an agreement between Contractor and the
subcontractor, to secure and keep in force during the term of this agreement, from insurance
companies, government self-insurance pools or government self-retention funds, authorized to do
business in North Dakota, the following insurance coverages:

1) Commercial general liability, including premises or operations, contractual, and products or
completed operations coverages (if applicable), with minimum liability limits of $250,000 per
person and $1,000,000 per occurrence.

2) Automobile liability, including Owned (if any), Hired, and Non-Owned automobiles, with
minimum liability limits of $250,000 per person and $1,000,000 per occurrence.

3) Workers compensation coverage meeting all statutory requirements. The policy shall provide
coverage for all states of operation that apply to the performance of this contract.

NOTE: OPTIONAL CLAUSE (4) EMPLOYER'’S LIABILITY.

THIS COVERAGE IS RECOMMENDED FOR CONTRACTORS DOMICILED OUTSIDE THE STATE
OF NORTH DAKOTA.
DELETE (4) IF CONTRACTING WITH A RESIDENT (NORTH DAKOTA) VENDOR.

OPTION: DELETE IF NOT REQUIRED
4) Employer’s liability or “stop gap” insurance of not less than $1,000,000 as an endorsement on
the workers compensation or commercial general liability insurance.

The insurance coverages listed above must meet the following additional requirements:

NOTE: OPTIONAL SENTENCE IN (1

“THE AMOUNT OF ANY DEDUCTIBLE OR SELF-RETENTION IS SUBJECT TO APPROVAL BY
THE STATE.”

THIS SENTENCE IS NEEDED WHEN THERE IS A QUESTION ABOUT THE FINANCIAL
WHEREWITHAL OF THE VENDOR TO SELF RETAIN THE EXPOSURE. THIS REQUIREMENT
DOES NOT PERTAIN TO LARGE, FINANCIALLY VIABLE POTENTIAL VENDORS.

1) Any deductible or self-insured retention amount or other similar obligation under the policies shall
be the sole responsibility of the Contractor.

OPTIONAL SENTENCE: DELETE IF NOT USED
The amount of any deductible or self-retention is subject to approval by the State.

2) This insurance may be in policy or policies of insurance, primary and excess, including the so-
called umbrella or catastrophe form and must be placed with insurers rated “A-" or better by A.M.
Best Company, Inc., provided any excess policy follows form for coverage. Less than an “A-”
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3)

4)

rating must be approved by the State. The policies shall be in form and terms approved by the

State.

The duty to defend, indemnify, and hold harmless the State under this agreement shall not be

limited by the insurance required in this agreement.

The state of North Dakota and its agencies, officers, and employees (State) shall be endorsed on

the commercial general liability policy, including any excess policies (to the extent applicable), as

additional insured. The State shall have all the benefits, rights and coverages of an additional
insured under these policies.

The insurance required in this agreement, through a policy or endorsement, shall include:

a) a “Waiver of Subrogation” waiving any right to recovery the insurance company may have
against the State;

b) a provision that the policy and endorsements may not be canceled or modified without thirty
days’ prior written notice to the undersigned State representative;

c) a provision that any attorney who represents the State under this policy must first qualify as and
be appointed by the North Dakota Attorney General as a Special Assistant Attorney General as
required under N.D.C.C. § 54-12-08;

d) a provision that Contractor’s insurance coverage shall be primary (i.e. pay first) as respects any
insurance, self-insurance or self-retention maintained by the State and that any insurance, self-
insurance or self-retention maintained by the State shall be in excess of the Contractor’s
insurance and shall not contribute with it;

e) cross liability/severability of interest for all policies and endorsements;

f) The legal defense provided to the State under the policy and any endorsements must be free of
any conflicts of interest, even if retention of separate legal counsel for the State is necessary;

g) The insolvency or bankruptcy of the insured Contractor shall not release the insurer from
payment under the policy, even when such insolvency or bankruptcy prevents the insured
Contractor from meeting the retention limit under the policy.

NOTE: SENTENCE (6)

WHEN AN ADDITIONAL INSURED ENDORSEMENT IS REQUIRED IT MAY TAKE UP TO 90
DAYS UNTIL THE INSURANCE CARRIER PROVIDES IT. MAKE SURE THAT YOU VERIFY

RECEIPT OF THE ENDORSEMENT WITHIN 90 DAYS.

The Contractor shall furnish a certificate of insurance to the undersigned State representative prior
to commencement of this agreement. All endorsements shall be provided as soon as practicable.
Failure to provide insurance as required in this agreement is a material breach of contract entitling
the State to terminate this agreement immediately.

Agreements With Political Subdivisions When
Subcontractor Will Be Hired By Political Subdivision

The following language should be added to the appropriate indemnification and insurance
requirements for the subcontractor after a completed analysis if the risks of the subcontract as
explained earlier in this section.
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Indemnification

State and Political Subdivision each agrees to assume its own liability for any and all claims of any
nature including all costs, expenses and attorneys' fees which may in any manner result from or arise
out of this agreement. In addition, Political Subdivision shall require all subcontractors, other than state
employed subcontractors, prior to commencement of an agreement between Political Subdivision and
the subcontractor, to:

Insert Default Vicarious Liability Indemnification Language

Insurance

The State and Political Subdivision each shall secure and keep in force during the term of this
agreement, from an insurance company, government self-insurance pool or government self-
retention fund authorized to do business in North Dakota, commercial general liability with minimum
limits of liability of $250,000 per person and $1,000,000 per occurrence.

In addition, Political Subdivision shall require all subcontractors, other than state employed
subcontractors, prior to commencement of an agreement between Political Subdivision and the
subcontractor, to secure and keep in force during the term of this agreement, from insurance
companies, government self-insurance pools or government self-retention funds, authorized to do
business in North Dakota, the following insurance coverages:

Insert Default Vicarious Liability Insurance Language

] - |

Agreements Requiring More Stringent Indemnification
For example, contracts for construction, alteration, renovation, or maintenance of a
building, structure, highway, road, bridge, water line, railroad right of entry, sewer line,
oil line, gas line, appurtenance, appliance or other improvement to real property,
including any moving, demolition or excavation, carnival rides.

NOTE: Use of the following provisions requires authorization from OMB Director’s Designee.
Use SFN 58571 to obtain authorization.

Indemnification

Contractor agrees to defend, indemnify, and hold harmless the state of North Dakota, its agencies,
officers and employees (State), from claims resulting from the performance of the contractor or its
agent, including all costs, expenses and attorneys' fees, which may in any manner result from or
arise out of this agreement. The legal defense provided by Contractor to the State under this
provision must be free of any conflicts of interest, even if retention of separate legal counsel for the
State is necessary. Contractor also agrees to defend, indemnify, and hold the State harmless for all
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costs, expenses and attorneys' fees incurred in establishing and litigating the indemnification
coverage provided herein. This obligation shall continue after the termination of this agreement.

Insurance

Contractor shall secure and keep in force during the term of this agreement and Contractor shall
require all subcontractors, prior to commencement of an agreement between Contractor and the
subcontractor, to secure and keep in force during the term of this agreement, from insurance
companies, government self-insurance pools or government self-retention funds, authorized to do
business in North Dakota, the following insurance coverages:

1) Commercial general liability, including premises or operations, contractual, and products or
completed operations coverages (if applicable), with minimum liability limits of $250,000 per person
and $1,000,000 per occurrence.

2) Automobile liability, including Owned (if any), Hired, and Non-Owned automobiles, with minimum
liability limits of $250,000 per person and $1,000,000 per occurrence.

3) Workers compensation coverage meeting all statutory requirements. The policy shall provide
coverage for all states of operation that apply to the performance of this contract.

NOTE: OPTIONAL CLAUSE (4) EMPLOYER’S LIABILITY.

THIS COVERAGE IS RECOMMENDED FOR CONTRACTORS DOMICILED OUTSIDE THE STATE
OF NORTH DAKOTA.
DELETE (4) IF CONTRACTING WITH A RESIDENT (NORTH DAKOTA) VENDOR.

OPTION: DELETE IF NOT REQUIRED
4) Employer’s liability or “stop gap” insurance of not less than $1,000,000 as an endorsement on the
workers compensation or commercial general liability insurance.
The insurance coverages listed above must meet the following additional requirements:
NOTE: OPTIONAL SENTENCE IN (1)

“THE AMOUNT OF ANY DEDUCTIBLE OR SELF-RETENTION IS SUBJECT TO APPROVAL BY
THE STATE.”

THIS SENTENCE IS NEEDED WHEN THERE IS A QUESTION ABOUT THE FINANCIAL
WHEREWITHAL OF THE VENDOR TO SELF RETAIN THE EXPOSURE. THIS REQUIREMENT
DOES NOT PERTAIN TO LARGE, FINANCIALLY VIABLE POTENTIAL VENDORS.

1) Any deductible or self-insured retention amount or other similar obligation under the policies shall
be the sole responsibility of the Contractor.

OPTIONAL SENTENCE: DELETE IF NOT USED
The amount of any deductible or self-retention is subject to approval by the State.
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2)

3)

4)

This insurance may be in policy or policies of insurance, primary and excess, including the so-
called umbrella or catastrophe form and must be placed with insurers rated “A-" or better by A.M.
Best Company, Inc., provided any excess policy follows form for coverage. Less than an “A-"
rating must be approved by the State. The policies shall be in form and terms approved by the
State.

The State will be defended, indemnified, and held harmless to the full extent of any coverage

actually secured by the Contractor in excess of the minimum requirements set forth above. The

duty to indemnify the State under this agreement shall not be limited by the insurance required in
this agreement.

The state of North Dakota and its agencies, officers, and employees (State) shall be endorsed on

the commercial general liability policy, including any excess policies (to the extent applicable), as

additional insured. The State shall have all the benefits, rights and coverages of an additional
insured under these policies.

The insurance required in this agreement, through a policy or endorsement, shall include:

a) a “Waiver of Subrogation” waiving any right to recovery the insurance company may have
against the State;

b) a provision that the policy and endorsements may not be canceled or modified without thirty
days’ prior written notice to the undersigned State representative;

c) a provision that any attorney who represents the State under this policy must first qualify as and
be appointed by the North Dakota Attorney General as a Special Assistant Attorney General as
required under N.D.C.C. § 54-12-08;

d) a provision that Contractor’s insurance coverage shall be primary (i.e. pay first) as respects any
insurance, self-insurance or self-retention maintained by the State and that any insurance, self-
insurance or self-retention maintained by the State shall be in excess of the Contractor’s
insurance and shall not contribute with it;

e) cross liability/severability of interest for all policies and endorsements;

f) The legal defense provided to the State under the policy and any endorsements must be free of
any conflicts of interest, even if retention of separate legal counsel for the State is necessary;

g) The insolvency or bankruptcy of the insured Contractor shall not release the insurer from
payment under the policy, even when such insolvency or bankruptcy prevents the insured
Contractor from meeting the retention limit under the policy.

NOTE: SENTENCE (6)

WHEN AN ADDITIONAL INSURED ENDORSEMENT IS REQUIRED IT MAY TAKE UP TO 90
DAYS UNTIL THE INSURANCE CARRIER PROVIDES IT. MAKE SURE THAT YOU VERIFY
RECEIPT OF THE ENDORSEMENT WITHIN 90 DAYS.

The Contractor shall furnish a certificate of insurance to the undersigned State representative prior
to commencement of this agreement. All endorsements shall be provided as soon as practicable.
Failure to provide insurance as required in this agreement is a material breach of contract entitling
the State to terminate this agreement immediately.

If Contractor’s insurance carrier cannot provide the insurance requirements listed above, Contractor
will be required to purchase a project-specific insurance policy on behalf of State including but not
limited to an Owner's Protective Liability insurance policy or a Project Management Protective
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Liability insurance policy with an occurrence limit of not less than $1,000,000 and an aggregate of
$2,000,000. Said insurance shall be kept in force until the project is accepted by State.

For some large construction projects it may be determined that the most effective insurance would be
the purchase of All Risk Builder's Risk coverage. Requirements for such coverage should include:

All Risk Builder's Risk insuring the interest of the State, contractor(s) and subcontractors of all tiers
including coverage on an All Risk basis, including but not limited to, coverage against fire, lightning,
wind damage, hail, explosion, riot or civil commotions, aircraft and other vehicles, collapse, flood,
earth movement, and coverage available under the so-called Installation Floater. The policy(ies) for
such coverage shall be secured and maintained by contractor in an amount equal to the Full
Completed Value of the project. Any deductible amount under the policy(ies) shall be the sole
responsibility of the Contractor.

For operations involving a risk of environmental pollution such as a ruptured pipeline, contractors should
be required to provide proof of pollution liability coverage. Requirements should include:

Pollution Liability. Contractor shall provide Contractor’'s Pollution Liability coverage for Personal
Injury, Property Damage and Cleanup Cost arising from pollution conditions caused by the
operations of the Contractor for limits of $5,000,000. Occurrence coverage is preferred but coverage
may be provided on a claims-made form that includes a three year tail coverage endorsement.
Coverage shall include contractual liability coverage for claims arising out of liability of
subcontractors, loading and unloading, unlimited complete operations, and non-owned disposal site
coverage (if applicable).

I LEASES I

Default (Moderate Risk) Lease Indemnification And Insurance Provisions
If the terms of the Lease DO require the landlord to provide snow and ice removal ﬁ

and maintenance on walkways and parking lots or to maintain common areas, or if
it is likely members of the public will visit the facility.

Indemnification

Lessor agrees to defend, indemnify, and hold harmless the state of North Dakota, its agencies, officers
and employees (State), from and against claims based on the vicarious liability of the State or its
agents, but not against claims based on the State’s contributory negligence, comparative and/or
contributory negligence or fault, sole negligence, or intentional misconduct. The legal defense provided
by Lessor to the State under this provision must be free of any conflicts of interest, even if retention of
separate legal counsel for the State is necessary. Lessor also agrees to defend, indemnify, and hold
the State harmless for all costs, expenses and attorneys' fees incurred if the State prevails in an action
against Lessor in establishing and litigating the indemnification coverage provided herein. This
obligation shall continue after the termination of this agreement.
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Insurance

Lessor shall secure and keep in force during the term of this agreement and Lessor shall require all
subcontractors, prior to commencement of an agreement between Lessor and the subcontractor, to
secure and keep in force during the term of this agreement, from insurance companies, government
self-insurance pools or government self-retention funds, authorized to do business in North Dakota,
the following insurance coverages:

1) Commercial general liability, including premises or operations, contractual, and products or
completed operations coverages (if applicable), with minimum liability limits of $250,000 per person
and $1,000,000 per occurrence.

2) Automobile liability, including Owned (if any), Hired, and Non-Owned automobiles, with minimum
liability limits of $250,000 per person and $1,000,000 per occurrence.

3) Property insurance insuring the full and true value of all Landlord’s (or Tenant’s) real and personal
property located on or in the building in which the leased premises are located for all losses.

4) Workers compensation coverage meeting all statutory requirements. The policy shall provide
coverage for all states of operation that apply to the performance of this contract.

NOTE: OPTIONAL CLAUSE (5) EMPLOYER'’S LIABILITY.

THIS COVERAGE IS RECOMMENDED FOR CONTRACTORS DOMICILED OUTSIDE THE STATE
OF NORTH DAKOTA.
DELETE (5) IF CONTRACTING WITH A RESIDENT (NORTH DAKOTA) VENDOR.

OPTION: DELETE IF NOT REQUIRED

5) Employer’s liability or “stop gap” insurance of not less than $1,000,000 as an endorsement on the
workers compensation or commercial general liability insurance.

The insurance coverages listed above must meet the following additional requirements:

NOTE: OPTIONAL SENTENCE IN (1)

“THE AMOUNT OF ANY DEDUCTIBLE OR SELF-RETENTION IS SUBJECT TO APPROVAL BY
THE STATE.”

THIS SENTENCE IS NEEDED WHEN THERE IS A QUESTION ABOUT THE FINANCIAL
WHEREWITHAL OF THE VENDOR TO SELF RETAIN THE EXPOSURE. THIS REQUIREMENT
DOES NOT PERTAIN TO LARGE, FINANCIALLY VIABLE POTENTIAL VENDORS.

1) Any deductible or self-insured retention amount or other similar obligation under the policies shall
be the sole responsibility of the Contractor.

OPTIONAL SENTENCE: DELETE IF NOT USED
The amount of any deductible or self-retention is subject to approval by the State.

2) This insurance may be in policy or policies of insurance, primary and excess, including the so-
called umbrella or catastrophe form and must be placed with insurers rated “A-" or better by A.M.
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Best Company, Inc., provided any excess policy follows form for coverage. Less than an “A-”
rating must be approved by the State. The policies shall be in form and terms approved by the
State.

3) The duty to defend, indemnify, and hold harmless the State under this agreement shall not be
limited by the insurance required in this agreement.

4) The state of North Dakota and its agencies, officers, and employees (State) shall be endorsed on
the commercial general liability policy, including any excess policies (to the extent applicable), as
additional insured. The State shall have all the benefits, rights and coverages of an additional
insured under these policies.

5) The insurance required in this agreement, through a policy or endorsement, shall include:

a) a “Waiver of Subrogation” waiving any right to recovery the insurance company may have
against the State;

b) a provision that the policy and endorsements may not be canceled or modified without thirty
days’ prior written notice to the undersigned State representative;

c) a provision that any attorney who represents the State under this policy must first qualify as and
be appointed by the North Dakota Attorney General as a Special Assistant Attorney General as
required under N.D.C.C. § 54-12-08;

d) a provision that Contractor’s insurance coverage shall be primary (i.e. pay first) as respects any
insurance, self-insurance or self-retention maintained by the State and that any insurance, self-
insurance or self-retention maintained by the State shall be in excess of the Contractor’s
insurance and shall not contribute with it;

e) cross liability/severability of interest for all policies and endorsements;

f) The legal defense provided to the State under the policy and any endorsements must be free of
any conflicts of interest, even if retention of separate legal counsel for the State is necessary;

g) The insolvency or bankruptcy of the insured Contractor shall not release the insurer from
payment under the policy, even when such insolvency or bankruptcy prevents the insured
Contractor from meeting the retention limit under the policy.

NOTE: SENTENCE (6)

WHEN AN ADDITIONAL INSURED ENDORSEMENT IS REQUIRED IT MAY TAKE UP TO 90
DAYS UNTIL THE INSURANCE CARRIER PROVIDES IT. MAKE SURE THAT YOU VERIFY
RECEIPT OF THE ENDORSEMENT WITHIN 90 DAYS.

6) The Contractor shall furnish a certificate of insurance to the undersigned State representative prior
to commencement of this agreement. All endorsements shall be provided as soon as practicable.

7) Failure to provide insurance as required in this agreement is a material breach of contract entitling
the State to terminate this agreement immediately.

Low Risk Lease
If the terms of the Lease do not require the landlord to provide snow and ice removal and
maintenance on walkways and parking lots or to maintain common areas, or if it is unlikely
members of the public will visit the facility, and for routine political subdivision lease agreements,
the following indemnification and insurance language is acceptable.
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Indemnification
Lessor and Lessee each agrees to assume its own liability for any and all claims of any nature
including all costs, expenses and attorneys' fees which may in any manner result from or arise out of
this agreement.

Insurance

Landlord (or Tenant) shall secure and keep in force during the term of this agreement, from insurance
companies or a government self-insurance pool authorized to do business in the state of North Dakota,
the following insurance coverages:

1) Commercial general liability, including contractual coverage, with minimum liability limits of
$250,000 per person and $1,000,000 per occurrence.

2) Workers’ compensation coverage meeting all statutory requirements.

3) Property insurance insuring the full and true value of all Landlord’s (or Tenant’s) real and personal
property located on or in the building in which the leased premises are located for all losses.

The insurance coverages listed above must meet the following additional requirements:

1) Any deductible or self retention amount of other similar obligations under the policies shall be the
sole responsibility of the Landlord (or Tenant). The amount of any deductible or self retention is
subject to approval by the State.

2) This insurance may be in policy or policies of insurance, primary and excess, including the so-called
umbrella or catastrophe form and must be placed with insurers rated “A-" or better by A.M. Best
Company, Inc., provided any excess policy follows form for coverage. Less than an “A-" rating
must be approved by the State. The policies shall be in form and terms approved by the State.
“Follows form” means the excess policy must be written with the same terms and conditions as the
policy to which it is excess.

3) Landlord (or Tenant) shall furnish a certificate of insurance evidencing the required coverages are in
effect and providing that the coverages may not be canceled or modified without thirty (30) days
prior written notice to State.

4) Failure to provide insurance as required in this agreement is a material breach of contract
entitling State to terminate this agreement immediately.
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Limiting the Liability of Certain Vendors

The need for State agencies and facilities to purchase software, communication, and electronic
equipment has presented a new challenge for state procurement - that of a vendor’s request to
limit its liability.

This issue is not unique to North Dakota. In fact, state and corporate members of the National
Association of Chief Information Officers of the States (NASCIO) formed a subcommittee to
address the issue because it is of nationwide concern. That subcommittee published the
NASCIO Procurement Subcommittee’s Recommendations on Liability Limitations for State IT
Contracting. That document contains specific recommendations for contractually addressing
liability for direct and indirect damages in IT contracts. It recommends that states should hold
vendors responsible for direct damages arising out of a contract; and that states should not hold
vendors responsible for indirect damages liability unless responsibility is specifically allocated
to the vendor in the contract.

By way of defining the difference between direct and indirect damages - direct damages are
compensation for losses associated with the value of the performance contracted for as
contrasted to indirect damages which are compensation for the loss of a benefit expected from
the use of the equipment. For example, if a computer program is purchased for $1,000 and, if
merchantable, would yield profits or cost savings to the business of $10,000, if that program is
defective, the "direct" damages would be $1,000.00. The $10,000 lost profits or expected cost
savings are consequential or “indirect” damages.

The 2005 Legislature enacted N.D.C.C. § 32-12.2-15 which provides a method for state
agencies or facilities to negotiate with vendors to limit a vendor’s indirect damages liability for
software, communication, or electronic equipment contracts if it is determined by the Attorney
General and the Director of OMB that it is in the State’s best interest to do so.

The process a State agency or facility should use to obtain that authorization is to complete SFN
54345 form, the Application for Approval to Limit the Liability of a Vendor. The form, along
with a copy of the proposed contract and Statement of Work can be filed with OMB or the office
of the Attorney General for processing. OMB, through Risk Management, works with ITD to
analyze the exposure presented by a proposed agreement and recommends what level of limit of
a vendor’s liability would be acceptable, if any.

Remember, without obtaining authorization from the Director of OMB and the Attorney
General, a state employee would not have the authority to limit a vendor’s liability and the act of
signing a contract without proper authorization would probably be outside the scope of the
employee’s employment.
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CERTIFICATES OF INSURANCE AND ENDORSEMENTS

Contractors are required to provide the State with a Certificate of Insurance and/or
Endorsement documenting the required coverages are in place, prior to commencement of the
contract. When an additional insured endorsement is required it may take up to 90 days until
the insurance carrier will provide it. Make sure that you verify receipt of the endorsement
within 90 days. Visit the OMB State Procurement Office website at www.nd.gov/spo/ under
Solicitation Templates for a sample letter of instruction for the successful vendor.

Certificate of Insurance: A completed Certificate of Insurance should contain the following
information:

* Name and address of agent, phone number and fax number;
* Name of insurance company(ies) and policy number(s);

» Policy period;

* Name and street address of insured;

» Description of coverage(s);

* Name/Number of Project;

* Policy limits as provided in the contract;

* Special instructions or terms of coverage (for example: identification of project or
operations with respect to certificate being issued);

+ State and/or agency listed as the certificate holder; and

+ Signature of the insurer’s agent or representative and date.

Endorsement: When the contract terms provide that the State must be named as an “additional
insured,” an endorsement is required. The only way that an entity other than the named insured
(contractor) is protected under the terms of the contractor’s insurance policy is by adding, by
endorsement, an additional insured. Under these circumstances, the certificate of insurance
should note the additional insured (“Special instruction or terms of coverage” should show the
addition of the State and/or agency as additional insured and/or waivers of subrogation). In
addition, an endorsement needs to be provided prior to commencement of the contract.

Isn’t The Certificate Of Insurance Enough If It Names The State As An Additional
Insured? An agent issues a certificate of insurance and, unless the agent is authorized to bind
an insurance company, is not documentation by the contractor's insurer that the coverage is in
place. A certificate of insurance does not confer rights upon a certificate holder or alter,
extend, or amend policy coverage. The only proof that an insurance company has knowledge
of and agrees to accept the contractual indemnification obligation of the contractor is an
endorsement. Without an endorsement documenting the required coverage is in place, a
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contractor may not have the financial resources to comply with the contract terms. The
endorsement should conform to the insurance requirement portion of the contract detailing the
endorsement’s terms.
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SAMPLE LETTER WHEN CERTIFICATE IS INADEQUATE

Date:

To:

To Whom It May Concern:

Thank you for forwarding the Certificate of Insurance. After review, the certificate does not reflect required
limits and/or coverages as outlined in the contract dated . Please amend the certificate form to
reflect the following:

[INSERT THE INSURANCE PROVISIONS FROM CONTRACT]

Please forward the amended Certificate by (10 days) . If you have any questions, please call me at
Sincerely,
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SAMPLE LETTER FOR
EXPIRATION OF CERTIFICATE OF INSURANCE

Date:

To:

To Whom It May Concern:

Our records indicate that your Certificate of Insurance currently on file with us has either expired or will be
expiring. Please have your insurance agent send us a new Certificate of Insurance evidencing the following:

[INSERT THE INSURANCE PROVISIONS FROM CONTRACT]
[Delete if not using Intermediate and Additional Insured Endorsement]
Further, ensure that the state of North Dakota, Agency Name is named as an additional insured and provide an
Endorsement to the policy within 30-60 days documenting that the required coverage is in place.

If you have any questions, please call me at

Sincerely,
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SAMPLE/UNDERSTANDING THE CERTIFICATE OF INSURANCE

UNDERSTANDING THE CERTIFICATE OF INSURANCE

PRODUCER:
Insurance
agent/brok er who
issues certificate

NAME OF
INSURED:

Must be legal
name and address
of contracting
party for whom
confirmation of
coverage is

Z

desired' .
GOVERAGES commence prior to
THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW LaweBEEN ISSUED TO THE INSURED NAMED ABOVE FOR Il or coincidental with
TYPES OF THE POLICY PERIODS INDICATED, NOTWITHSTANDING ANY REQUIBESMMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER effective date of
DOCUMENT WITH RESPECT TO WHICH THIS CERTIFICATE Na"BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE N
INSURANCE: POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THEFERMS, EXCLUSIONS AND CONDITIONS OF SUCH POLICIES, LIMITS SHOV\/M contract; if
Must include the MAY HAVE BEEN REDUCED BY PAID CLAIMS e~ occurrence form,
types of insurance LCT% TRREOFINSIRANCE NPSMUBCEL EEEEL(‘%YVE EXE%:%EN LMITS expiration date must
required by / DATE DATE be on or after
contract (MMEDAY) | (MMODRYY) termination of
contract
A E\IERAL LIABILITY [General Aggregate 1,000,000
POLICY FORM: ’/ i Commercial General Liability HAK [Products-Comp/OP Agg 1,000,000
Indicates whether || C\a\m? Made Occur [Personal & Adv Injury 1,000,000
“clai de” |__|Owner's & Contractor's Prot [Each Occurrence 1,000,000
ClAIm e de;0r X | Contractual Liakility 'ﬁre Damage (Any one fire)
« - | LIMITS OF
(’C_CUITCHCC = a_ X | Stop Gap Employers Liahility  [(If part of thig] IMed Exp (Any one person) INSURANCE:
claims made policy policyl :
covers claims first B JAUTOMOBILE LIABILITY Must be the
made (reported or )< |Any Auto HHX |Combined Single Limit 31,000,000 same or g.rea_ter
A || All Owned Atos OR than reqmred
J_HEd) agam_St the || Scheduled Autos Eodily Injury and Property Damage by contract
insured during the | |Hired Autos Fer Person 31,000,000 y
policy period; an Nor-Owned Autos Per Accident 131,000,000
occurrence policy EXCESS LIABILITY [Each Occurrence
covers incidents Umbrella Form l2ggregate
. Other than Umbrella Form
that oceur during 5 SETTER
the policy period, WORKERS' COMPENSATION X Limits
regardless of when AND EMPLOYERS' LIABILITY [[If part of thig] [Each Accident $1,000,000
the claim is filed policy)
Disease - Policy Limit 1,000,000
Disease - Each Employee 1,000,000
D |PROFESSIONAL ERRORS AND OMISSIONS [Each Claim 1,000,000
: voar Tail X Jannual Agaregate 1,000,000 NOTICE OF
DESCRIPTION OF | CANCELLATION:
[DESCRIPTION OF OPERATIONSLOCATIONS/SPECIAL ITEMS Sets out the number
OPERATIONS/ 1. Description of Project/Location of davs in which
LOCATIONS/ 2. The following provisions shall be endorsed onto the Contractor's General Liability Policy. (Attach a copy of each endorsement) : o
SPECIAL ITEMS: / ?thatel of North Dakota‘l ami;tﬁ argenbc\eﬁ‘tofﬂcera an?;m@{)y{eea (State ) are named as Additional Insured the msuram?lel gt
i 2 Insurer waives all rights of subrogation against the State company wil 0
_Incmdes additional 1] . Any attorney who represents the State must first qualify as and be appointed by the MNorth Diakota Attomey General as a Special mail a written
insured references Assistant Attorney General as required under N.D.C.C. 54-12-08 &
and/or job specific . This insurance policy shall be primary as respects any insurance, sel-insurance or self-retention maintained by the State and any / notice to the
2 ; insurance, selfinsurance or self-retertion maintained by the State shall be in excess of this policy and shall not contribute with it certificate holder
information — copy e Cross Liability / Severability of Interest s
of endorsement stating its mtept to
required’ CERTIFICATE HOLDER CANCELLATION carcel the policy of
insurance prior to
SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE 5 i p _
STATE OF NORTH DAKOTA THE EXPIRATION DATE THEREOF, THE ISSUNG COMPANY WILL Mail go | | its expiration date=
AGENCY NAME DAYS WRITTEN NOTICE TO THE CERTIFICATE HOLDER NAMED To THE | |30 days
CERTIFICATE PEET
HOLDER: N ADDRESS
ey CITY STATE ZIP AUTHORIZED REPRESENTATIVE i
and address of the 4« || suTHORIZED
entity for whom P REPRESENTATIVE:

the certificate is
being prepared

CERTIFICATE OF INSURANCE ooy | | COMPANIES
AFFORDING
PRODUCER COVERAGE:
b, [THIS CERTIFICATE IS ISSUED AS AMATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS Name of
UPON THE CERT IFICATE HOLDER . THIS CERTIFICATE DOES NOT AMEND, EXTEND OR ALTER THE] | ;
ACENTIANE C0VERAGE AFFORDED BY THE POLICIES BELOW LIS
ADDRESS L] companies
CITY STATE ZIP ] -l
PHONE NUMBER COMPANIES AFFORDING COVERAGE - providing
Company coverage
A CNA Insurance Company
INSURED Company
B POLICY
CONTRACTOR NAME Corpen 4
ADDRESS o | NVMBER(S)
CITY STATE ZIP
Company
D
Company POLICY PERIOD:
E Effective date must

Must be signed, not
stamped

1. | Ensure that the name of insured is the same as the party entering into the contract
2. | Ensure that coverages are consistent with contract requirements
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SAMPLE VICARIOUS LIABILITY ENDORSEMENT

COMMERCIAL GENERAL LIABILITY

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

ADDITIONAL INSURED - OWNERS, LESSEES OR CONTRACTORS -
SCHEDULED PERSON OR ORGANIZATION - VICARIOUS LIABILITY -
PRIMARY AND NONCONTRIBUTORY

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE

Name of Person or Organization:

Project:

Location of Project:

State of North Dakota

(If no entry appears above, information required to complete this endorsement will be shown in the Declarations as
applicable to this endorsement.)

A. SECTION Il - WHO IS AN INSURED is amended
to include as an additional insured the person or
organization shown in the Schedule, subject to the
following provisions:

1.

3.

This insurance applies only to the extent that
you are held liable for your ongoing opera-
tions performed for the additional insured
shown in the Schedule.

This insurance does not apply to any “bodily
injury” or “property damage” resulting from
any act or omission by, or willful misconduct
of the additional insured shown in the Sched-
ule, whether the sole or a contributing cause
of the loss. The coverage afforded to the ad-
ditional insured is limited solely to the
additional insured’s “vicarious liability” that is a
specific and direct result of your conduct.

The insurance provided to the person or or-
ganization shown in the schedule is Primary
Insurance and we will not seek contribution
from any other insurance available to that ad-
ditional insured.

B. With respect to the insurance afforded to this ad-
ditional insured, the following exclusion is added:

2. Exclusions

This insurance does not apply to “badily in-

jury” or “property damage” occurring after:

(1) All work, including materials, parts or
equipment furnished in connection with
such work, on the project (other than ser-
vice, maintenance or repairs) to be
performed by or on behalf of the addi-
tiona! insured(s) at the site of the covered
operations has been completed; or

That portion of “your work” out of which
the injury or damage arises has been put
to its intended use by any person or or-
ganization other than another contractor
or subcontractor engaged in performing
operations for a principal as a part of the
same project.

(2

—

C. "Vicarious liability” as used in this endorsement

means liability that is imposed on the additional
insured solely by virtue of its relationship with you,
and not due to any act or omission of the addi-
tional insured.

Includes copyrighted material of ISO Properties, Inc. with its permission.

CG7479M (12-04)
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SAMPLE INTERMEDIATE ADDITIONAL INSURED ENDORSEMENT

ENDORSEMENT TO
GENERAL LIABILITY COVERAGE - Intermediate

IT IS HEREBY UNDERSTOOD AND AGREED THAT THE POLICY IS AMENDED AS FOLLOWS:

1. State of North Dakota and its agencies, officers and employees (State) are named as Additional Insured.
2. The Insurer waives all rights of subrogation against the State.

3. Any attorney who represents the State must first qualify as and be appointed by the North Dakota Attorney
General as a Special Assistant Attorney General as required under N.D.C.C. 54-12-08).

4. This insurance policy shall be primary as respects any insurance, self-insurance or self-retention maintained
by the State and any insurance, self-insurance or self-retention maintained by the State shall be in excess of

this policy and shall not contribute with it.

5. Cross Liability / Severability of Interest.

Insured

Policy # issued by
Insurance Company

Effective date
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5.2 Special Use Agreements

Facilities Use Agreements

There may be occasions where third parties request to use State buildings, equipment and/or real property.
The use of State facilities by third parties could result in damages for which the State may not and should
not be liable. These risks should be dealt with by requiring the party making such a request to enter into a
Facilities Use Agreement. See page 5.2-2 for an example of an acceptable Facilities Use Agreement that
can be adapted for your agency's use.

As discussed at page 5.1-6 of the manual, N.D.C.C. 32-12.2-13 requires that any provision in an
agreement between the State and a political subdivision transferring risk of liability or associated costs to
be set out in an addendum to an agreement that explains the consideration for the required
indemnification. Due to the fact that the Facilities Use Agreement form primarily addresses the issues
raised at 32-12.2-13, it is our opinion that an addendum to that form is not required.

Special Events Waivers of Liability, Indemnification, and Medical Releases

When State facilities are used by the general public for special events, such as sponsored water
recreational activities, athletic events, or other events, that present the potential for injury to the
participant, the use of a Waiver of Liability, Indemnification, and Medical Release should be required of
all participants. Examples of acceptable waiver forms can be found at pages 5.2-3 and 5.2-4.
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FACILITIES USE AGREEMENT

In consideration for being allowed to use
(example, the gymnasium at a State facility), described herein as the "Event," on the date and
times specified below, (hereinafter referred to as “Event Sponsor™)
agrees to assume all risk of and liability for and hereby indemnifies, saves and holds harmless the
state of North Dakota and its agencies, officers, and employees of, from and against any and all
claims of any nature including all costs, expenses and attorney's fees, which may in any manner
arise out of, or result from the Event.

Event Sponsor represents that its activities, pursuant to this agreement, will be supervised by
adequately trained personnel, and that Event Sponsor will observe, and cause the participants in the
activity to observe, all safety rules for the facility and the activity. Event Sponsor acknowledges that
the State has no duty to and will not provide supervision of the activity.

Event Sponsor shall also secure and keep in force during the entire term of the Event, from an
insurance company, government self-insurance pool or government self-retention fund authorized
to do business in North Dakota, commercial general liability insurance covering claims based on
the vicarious liability of the Event Sponsor arising out of this agreement, naming the state of North
Dakota and its agencies, officers, and employees (State) as additional insureds, and furnish a
certificate of insurance showing the endorsement naming the State as additional insureds. The limits
of liability required of the liability insurance coverage are at least $250,000 per person and at least
$1,000,000 per occurrence. The endorsement to the policy will provide that the policy may not be
canceled without 10 days’ written notice to the State, shall contain a "Waiver of Subrogation"
waiving any right of recovery the insurance company may have against the State and provide that
any attorney who represents the State under this policy must first qualify as and be appointed by the
North Dakota Attorney General as a Special Assistant Attorney General as required by N.D.C.C.
Section 54-12-08. Event Sponsor will deliver said certificate of insurance and endorsement to the
undersigned at least 10 days prior to the Event.

Event:
Area of and facilities to be used:
Date and time of event:

Dated this day of ,20

Event Sponsor: State of North Dakota Facility

By: By

Its: Its:
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WAIVER OF LIABILITY, INDEMNIFICATION, AND MEDICAL RELEASE

To be signed by adults participating in the event.

Acknowledgment and Assumption of Risk
I am aware of the dangers and the risks to my person and property involved in participating in:

I understand that this activity involves certain risks for physical injury. I also understand that there are
potential risks of which I may not presently be aware. Because of the dangers of participating in this activity, I
recognize the importance and agree to fully comply with the applicable laws, policies, rules and regulations,
and any supervisor’s instructions regarding participation in this activity.

I understand that the state of North Dakota (State) does not insure participants in the above-described activity,
that any coverage would be through personal insurance, and the State has no responsibility or liability for
injury resulting from this activity.

I voluntarily elect to participate in this activity with knowledge of the danger involved, and I hereby
agree to accept and assume any and all risks of property damage, personal injury, or death.

Waiver of Liability and Indemnification:
In consideration for being allowed to voluntarily participate in the above-referenced event, on behalf of

myself, my personal representatives, heirs, next of kin, successors and assigns, I forever:

a. waive, release, and discharge the state of North Dakota and its agencies, officers, and employees from any
and all negligence and liability for my death, disability, personal injury, property damages, property theft or
claims of any nature which may hereafter accrue to me, and my estate as a direct or indirect result of my
participation in the above referenced activity or event; and

b. defend, indemnify, and hold harmless the state of North Dakota, its agencies, officers and employees,
from and against any and all claims of any nature including all costs, expenses and attorneys’ fees, which in
any manner result from participant’s actions during this activity or event.

I hereby consent to receive medical treatment which may be deemed advisable in the event of injury, accident or
illness during this activity or event. This release, indemnification, and waiver shall be construed broadly to provide
a release, indemnification, and waiver to the maximum extent permissible under applicable law.

I, the undersigned participant, affirm that [ am at least 18 years of age and am freely signing this
agreement. I have read this form and fully understand that by signing this form I am giving up
legal rights and/or remedies which may otherwise be available to me regarding any losses I may sustain
as a result of my participation. I agree that if any portion is held invalid, the remainder will continue in
full legal force and effect.

READ BEFORE SIGNING

Name:

Signature: Date:

Witness: Date:
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PARENT’S OR GUARDIAN’S AGREEMENT OF
WAIVER OF LIABILITY., INDEMNIFICATION, AND MEDICAL RELEASE

To be signed by adults if the participant is under 18 years of age.

Acknowledgment and Assumption of Risk
The undersigned parent and/or legal guardian does hereby acknowledge that he/she is aware of the dangers and
the risks to the participant’s person and property involved in participating in:

The undersigned parent and/or legal guardian and participant understand that this activity involves certain risks
for physical injury to the participant. We also understand that there are potential risks of which may presently be
unknown. Because of the dangers of participating in this activity, the undersigned parent and/or legal guardian
and participant recognize the importance and the participant agrees to fully comply with the applicable laws,
policies, rules and regulations, and any supervisor’s instructions regarding participation in this activity.

The undersigned parent and/or legal guardian and participant understand that the state of North Dakota (State)
does not insure participants in the above-described activity, that any coverage would be through personal
insurance, and the State has no responsibility or liability for injury resulting from this activity.

The undersigned parent and/or legal guardian acknowledges that the participant voluntarily elects to
participate in this activity with knowledge of the danger involved, and hereby agrees to accept and assume
any and all risks of property damage, personal injury, or death.

Waiver of Liability and Indemnification:

In consideration for being allowed to voluntarily participate in the above-referenced event, on behalf of myself,
the participant, his/her personal representatives, heirs, next of kin, successors and assigns, the undersigned parent
and/or legal guardian forever:

a. waives, releases, and discharges the state of North Dakota and its agencies, officers, and employees from
any and all liability for the participant’s death, disability, personal injury, property damages, property theft or
claims of any nature which may hereafter accrue to the participant, and the participant’s estate as a direct or
indirect result of participation in the activity or event; and

b. defend, indemnify, and hold harmless the state of North Dakota, its agencies, officers and employees, from
and against any and all claims of any nature including all costs, expenses and attorneys’ fees, which in any
manner result from participant’s actions during this activity or event.

Consent is given for the participant to receive medical treatment, which may be deemed advisable in the event of
injury, accident or illness during this activity or event. This release, indemnification, and waiver shall be construed
broadly to provide a release, indemnification, and waiver to the maximum extent permissible under applicable law.

I, the undersigned parent and/or legal guardian, affirm that I am freely signing this agreement. I have read this form
and fully understand that by signing this form I am giving up legal rights and/or remedies which may otherwise
be available to myself, the minor participant regarding any losses the participant may sustain as a result of
participation in the activity. I agree that if any portion is held invalid, the remainder will continue in full legal force
and effect.

READ BEFORE SIGNING

Name of Minor: Age of Minor:
Signature of Parent/Guardian: Date

Printed Name of Parent/Guardian: Date

Witness: Date
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		Dealing with contractual risk

		· Screen Contractors.

· Deal only with reputable firms.

· Check references.

· Check records of safety violations.

· Monitor compliance with contract terms.

· Include safety requirements in bid specifications  and contracts.

· Ensure State is offered the opportunity to         investigate and document damages prior to the accident scene being cleared.

· Transfer risk contractually where appropriate with hold harmless/indemnification and insurance clauses.

· Responding to requests of vendors to limit the liability of the vendor.

· Require contractors to maintain reasonable insurance.

· In large contracts, require periodic safety inspections.

· Facilities use agreements and waivers of liability when State facilities or property are used by third parties.










[bookmark: Introduction]5.1 Introduction



[bookmark: EstablishingContractualRiskMGuidelines][bookmark: _Toc75744943][bookmark: _Toc75745282][bookmark: _Toc77055086][bookmark: _Toc88901209]ESTABLISHING CONTRACTUAL RISK MANAGEMENT GUIDELINES



The State and its entities enter into numerous contracts for goods and services that expose it to third-party claims for bodily injury (including death), personal injury, or property damage.  Included are contracts for construction, professional services, nonprofessional services, delivered supplies, and leases. If work performed on the State’s behalf by a contractor results in damage to a third party, the State could be held liable.  This, coupled with the erosion of the State’s immunity and the growing litigiousness of society, has made it necessary to ensure that the State’s contracting risk is dealt with effectively.

The guidelines in this section are intended to assist State employees who procure goods, services, and leases on behalf of the state of North Dakota.  These guidelines have been drafted in coordination with the State Procurement Office and Office of Attorney General to comply with the written directives of the Office of Management and Budget (OMB) related to procurement, N.D.C.C. ch. 54-44.4, and N.D.A.C. Article 4-12 as well as N.D.C.C. § 32-12.2-17.  This section is a tool to assist with drafting indemnification and insurance clauses in State contracts.  The guidelines represent the best practices to protect the State’s interests without unduly burdening contractors.  Agencies must consult with the Risk Management Division and/or the agency’s assigned Assistant Attorney General before making changes to the recommended contract language.  

Every contract has risks that must be reviewed from the perspective of protecting the State’s assets and interests.  Remember, the dollar amount of the contract is not necessarily a good index of the level of risk associated with the contract.  The following will help you manage those risks when you contract on behalf of the State. An inherent part of contract management is to: 

	1.	Evaluate the risks involved; 

	2. 	Decide whether to avoid, transfer, or accept the risks; and 

	3.	Implement appropriate risk transfer and/or risk financing mechanisms  deemed necessary. 

Read the contract thoroughly and anticipate events or situations that could happen within the scope of work outlined. Ask yourself: 

1. 	Who are all the parties involved? 

2. 	What kind of work is being done? 

3. 	What type of accidents or losses could occur? 

4.  What is the worst-case scenario in terms of financial loss and/or injury to persons or property? 

5.  Are the responsibilities for the risks appropriately placed with those in the best position to control them? 

6. 	What is each party’s ability to manage the risks and absorb the losses? 

7.  Is the contract legal and enforceable? 



Within the contract, risk transfer is accomplished through a combination of indemnification, hold harmless, and waivers of subrogation clauses.  Insurance is commonly required as a means of providing the financial support to back the indemnitor’s obligation to hold the indemnitee harmless. 



The State’s goal is to establish contract guidelines for insurance coverage that can be consistently applied with few exceptions.  To insure the continued success of the State’s contract review program, once insurance requirements have been set, they must be communicated in all solicitations for bids or proposals prior to awarding the contract. The program will not be successful if the insurance is negotiated after the contractor has been selected.  Also, a change in bidding requirements, such as changing the insurance requirements, could result in a protest of the award by the unsuccessful bidders.



This section provides several methods of dealing with contractual risk.  The Risk Management Fund recommends these procedures be followed by any person involved in procurement and drafting contracts for the State.  The discussion will include 1) screening contractors; 2) safety requirements for bid specifications and contracts; 3) contractual risk transfer through indemnification/ hold harmless clauses; and 4) insurance requirements.



 (
PLEASE NOTE:  Use of the following recommended clauses and 
forms does
 not ensure that all contracts and agreements will be adequately drafted to protect the State’s interests.  Each entity’s counsel should review all contracts and agreements before they are executed.
)













[bookmark: ScreeningContractors]

Screening Contractors



There simply is no substitute for dealing with a safety-conscious contractor who prevents or minimizes damages and injuries through safe work practices.  Keep in mind that for every dollar of loss prevented, there is perhaps an additional dollar of frictional and “soft” costs saved (legal fees, claims handling costs, lost employee productivity, and so on).



Screen your contractors carefully before entering into any contract.  Screening is probably the simplest and yet most effective method of controlling contractual risk.  Suggested steps include: 



	Deal only with reputable firms.

	

	There are several ways to check the reputation of contractors.  For example, a clause could be inserted into the bid solicitation mandating contractors explain their safety program and safety problems or violations over the past five years.  The agency could also talk with agency employees or review records from other projects performed by that contractor for the agency.



	Check references.



	The bid solicitation should require the contractor to disclose the name, address and telephone number of at least three people who have hired the contractor to do a similar job in the past five years.  The bid solicitation should also provide that the State may contact each reference for additional information.



	Check records of safety violations through OSHA and the Secretary of State's records.



The OSHA office in each state maintains records regarding safety violations by various contractors including construction contractors.  For example, under 40 U.S.C. Section 333, the Secretary of Labor, who oversees OSHA, is required to investigate and hold hearings regarding safety violations by construction contractors.  The Secretary of Labor ultimately may send a list of contractors who have engaged in safety violations to the Comptroller General and that list is circulated among federal agencies.  



State agencies can obtain information on safety violations by a contractor who has done business in North Dakota by contacting OSHA in North Dakota, 1640 East Capitol Avenue, Bismarck ND 58501; telephone (701) 250-4521.



In addition, pursuant to N.D.C.C. ch. 43-07, the North Dakota Secretary of State regulates contractors and maintains public records regarding their activities.  The records include information on the contractor's experience and qualifications, liability insurance, workers' compensation coverage, unemployment coverage, and other information regarding the applicant's fitness to act in the capacity of a contractor.  The records may also show the level of activity the contractor is authorized to engage in, the type of work the contractor engaged in over the past year, whether the contractor abandoned a contract without legal excuse, diverted funds, engaged in fraudulent acts, or made a false statement.  Information concerning construction related contractors can be obtained from the Secretary of State's office at (701) 328-3665.



Safety records for contractors are also maintained by the North Dakota Workforce Safety and Insurance office.  Those records are generally not available for disclosure to the public, including state agencies.









Monitor compliance with contract terms.



Care should be exercised by the State to determine if contractor's activities are consistent with each part of the contract.  The State should not monitor contracts by retaining control over the means, method and manner of producing the result because that blurs the line between whether the contractor is actually an independent contractor, for which the State may have very limited liability, or an employee, for which the State may have much greater liability.





[bookmark: SafetyRequirementsforBidSpecs]Safety Requirements for Bid Specifications and Contracts

 

A key step in a major construction project is preparing the bid specifications outlining the scope and requirements of the project.  Safety requirements should be a vital part of the bid specifications.  For example, we recommend the following language be incorporated into all construction contracts:



Safety Requirements: The Contractor shall keep informed of and comply with all federal, state, and local laws, regulations, and other legal requirements governing the safety, health, sanitation, and performance of the contract in general.  In addition, the Contractor shall provide, inspect and maintain all safeguards, safety devices, protective equipment, safety programs and other needed actions the Contractor determines necessary to reasonably protect the life, health and property of the Contractor, subcontractors, the State, the public and each of the employees, officers, assigns and agents of the Contractor, subcontractors and the State, in connection with the performance of work resulting from or arising out of the contract.



The Contractor shall submit to the State a copy of the written safety program to be used as guidelines and direction for the Contractor's and subcontractors' activities.  This program must meet all federal, state and local laws, regulations and other legal requirements and include the following minimum provisions:  (1) a worksite safety policy and mission statement; (2) assigned responsibilities among management, supervisors and employees; (3) a system for periodic self-inspections, including inspections of job sites, materials, work performance and equipment; (4) a thorough accident and injury reporting and investigation process; (5) a safety orientation program including first aid, medical attention, emergency facilities, fire protection and prevention, housekeeping, illumination, sanitation, personal protective equipment, and occupational noise exposure; and (6) a safety training program including safety "tool box" meetings and other systems for ongoing training and also including training for employees on the recognition, avoidance and prevention of unsafe conditions.



It will be a condition of the contract, and shall be made a condition of each subcontract entered into pursuant to that contract, that the State is assuming no liability relating to its receipt and review of the Contractor's safety plan or activities.  Safety remains the responsibility of the Contractor.  Furthermore, the right of the State to receive and review the safety plan or activities shall not give rise to a duty on the part of the State to exercise this right for the benefit of the Contractor or any other person or entity.





[bookmark: Spoliation]Spoliation (Notice of Potential Claims) Clause



The Risk Management Division recommends a clause entitled Spoliation (Notice of Potential Claims) be added to State lease agreements and service contracts.  Spoliation is defined as the destruction or severe modification of evidence.  



Court decisions have held that the action of merely cleaning the scene of an accident before the accident can be adequately investigated and the loss and cause of loss documented can be determined to be a breach of a legal duty – a tort.  A tort can create liability.  Such an action can also bar a subrogation claim, which means the State may not have the opportunity to recover losses caused by a negligent third party.



While the State has a concern to preserve evidence, consideration must also be given to the need to appropriately secure or clear the site to mitigate any immediate safety threat. 



To ensure the State is afforded an opportunity to adequately investigate and document losses that pertain to contracts to which the State is as party, it is recommended the following clause be included in an agreement.  This clause has been incorporated in the Attorney General office’s contract template.



Contractor (or Landlord) agrees to promptly notify State of all potential Claims which arise from or result from this agreement.  Contractor (or Landlord) further agrees to take all reasonable steps to preserve all physical evidence and information which may be relevant to the circumstances surrounding a potential claim, while maintaining public safety, and to grant to the State the opportunity to review and inspect such evidence, including the scene of the accident.





[bookmark: ContractualRiskTransferThrouhIdemnificat]Contractual Risk Transfer Through Indemnification/Hold Harmless Clauses



Contractual risk is generally transferred with an indemnification/hold harmless clause.  The purpose of the clause is to define who pays when a third party makes a claim for damages arising out of the work performed under the contract.  The party that exercises the most control over the activities governed by the contract is in the best position to enforce safety and loss control practices and should, therefore, generally be responsible for injuries or damages arising from those activities. 



Future agency contributions to the Risk Management Fund are based on actual losses incurred as well as costs incurred to defend any losses.  This, of course, includes losses and costs related to claims arising from services provided by contractual agreements.  By not implementing an in-depth analysis of the cost and benefit ratio of all agency agreements and incorporating the appropriate indemnification language into the agreement, the agency may adversely impact its required contributions.



Any person contracting on behalf of the State must know that the Risk Management Fund cannot, by law, defend or pay settlements or judgments on behalf of any parties other than the State, a State entity, or a State employee.  Therefore, when determining the appropriate indemnification language, agencies must remember that if the agency were to sign a contract agreeing to indemnify a private third party, or a political subdivision, the Risk Management Fund would not be able to defend or pay any settlement or judgment on behalf of that third party.  Any such cost would be the sole expense of the contracting agency raising issues of whether or not the agency has appropriation authority to pay such costs and if by signing such an agreement the employee would be determined to not be acting within the scope of his or her employment.  Also see the discussion concerning limiting the liability of vendors in this Manual.



Indemnification/hold harmless clauses assist agencies in addressing potential exposures and should be used in conjunction with insurance clauses.   There are three basic forms of indemnification/hold harmless provisions that can be used in State contracts:



1.  No Indemnification of Liability provision:  Each party agrees to assume the liability and expenses (e.g., defense and investigation costs) for their own acts. This is essentially the same as the liability that would exist under common law, but it is specified in the agreement.



2. Limited Vicarious Liability provision:  Pursuant to N.D.C.C. § 32-12.2-17, this indemnification form is to be the default form for State contracts requiring indemnification.  While this provision requires each party to assume its own liability, it provides additional protection for the State in that the Contractor agrees to be responsible for any liability alleged against the State resulting from the Contractor’s sole actions, and provides defense for the State to resolve those allegations.   



This provision is also to be used in agreements between the State and a political subdivision where:



a)   the benefit to the contracting political subdivision is much greater than that to the State;

b)	it would be an inappropriate use of State taxpayers’ funds to pay costs associated with claims arising from the agreement; or 

c)   the State has no control over the activities of the political subdivision or its agents related to the agreement.



Remember, in an agreement between the State and a Political Subdivision the Limited Vicarious Liability and corresponding insurance provision must be in a separate writing signed by both parties specifying the consideration.  (See, N.D.C.C. § 32-12.2-13 and N.D.C.C. § 32-12.2-17)  



3.   Intermediate provision:  Requires Contractor to be responsible for its own liability and the joint liability of the Contractor and the State.  This provision will be allowed only after the OMB Director’s designee has determined the contract presents a high risk scenario that requires an indemnification provision more stringent than the Limited Vicarious Liability form.  (See, N.D.C.C. § 32-12.2-17)  



[bookmark: InsuranceRequirementsforContractors]

Insurance Requirements for Contractors



While the indemnification/hold harmless provision is very important, it should not be the only protection required in contracts.  Some courts have declared indemnification provisions invalid for a variety of reasons.  Even when the provision is valid, the State still faces the risk of the contractor being insolvent, underinsured, uninsured, or otherwise unable to pay claims. Therefore, all contractors, with certain limited exceptions, should be required to maintain reasonable insurance coverage and provide written proof of this protection.  



The Risk Management Division strongly recommends that the State make sure the Contractor has provided all the appropriate written proof of insurance coverage and additional insured documentation.  "Written proof" consists of certificates of insurance and endorsements to policies.  These items will be discussed in further detail later in this Section.   Obtaining and reviewing such paperwork is a very important step in ensuring that all the required coverages are in place.   Contact the Risk Management Division at (701) 328-7584 if you have questions regarding the written proof of coverage.



The insurance clauses found in many contracts may use outdated language with no defined meaning in the insurance industry. The terms “public liability insurance” and “comprehensive liability insurance” are two common examples.  In addition, policy limits generally are no longer split separately for the number of persons involved in an occurrence, for bodily injury versus property damage liability, and so on.  Most policies now have a combined single limit per occurrence and, in the case of general liability, an annual aggregate limit – the total that will be paid for the period of the coverage.  To prevent disputes, insurance requirements in contracts should be as specific as reasonably possible or should be defined.    Common definitions of many insurance terms are found in Section 10 of this Manual.



The specific coverages and limits required will vary depending on the nature of the contract. When possible, the State should require limits of coverage of its contractors that are higher than the State’s own $250,000 per person and $1,000,000 per occurrence exposure.  A higher requirement provides additional protection for both the State and the contractor in the event of a loss, since the coverage is shared by both parties when the State is an additional insured.  Also, aggregate limits can be impaired by other operations of the contractor, so the higher the limits, the better.



The term "insurance" as used throughout this section is a short hand reference that includes coverage provided through government self-insurance pools and government self-retention funds.  Similarly, “certificates of insurance” requirements can be provided by memorandum of coverage documentation.

The insurance required in the contract varies, depending on the nature of the work being performed.  For example, agreements for work involving the use of vehicles by contractors should require the contractor to carry automobile liability insurance in addition to general liability and workers’ compensation.  When the contractor’s primary duties under the contract requires the use of a commercial vehicle, the State should be named as an additional insured under the contractor’s automobile liability coverage.  



Commercial General Liability provides coverage for businesses to respond to claims for bodily injury and property damage, personal and advertising injury, contractual, products and completed operations.



The question often arises whether or not professional liability coverage (errors and omissions) should be required when drafting a service agreement.  The general rule is if special intellectual ability is required to perform the contracted services (rather than physical activity) professional errors and omissions coverage is required.  If it is determined that professional errors and omissions is not required for the contract you are drafting, omit the paragraph referencing professional errors and omissions coverage in the sample forms.



In the case of professional liability insurance, it is usually not possible or desirable for the State to be an additional insured on the policy, nor will the policy cover liability assumed in a contract.  However, commercial general liability and automobile liability coverage should be required in most contracts involving professional services and, when appropriate, the terms should include a requirement for the State to be named an additional insured under the commercial general liability coverage.  

 



[bookmark: AdditionalInsureds]Additional Insureds

 

Some of the recommended insurance provisions found in this Chapter require the state of North Dakota and its agencies, officers, and employees be included as “additional insureds” under the policies of others.  There is probably more confusion and misunderstanding about this contractual risk transfer method than any other.  Entire books have been written about this topic, but here are the key points to keep in mind when drafting insurance clauses in contracts:

 

	“Additional insured” status means the State is considered an “insured” party on the insurance policy (usually the general liability or umbrella/excess liability policy) of another person or entity (i.e., contractor) who is the “named insured.” 



	It generally is not possible — or desirable — to be an “additional named insured” because named insureds have duties to pay premiums, report claims, and so on.



	The purpose of the additional insured status is to obtain rights to defense and, when it is determined the contract presents a high risk scenario that requires an indemnification provision more stringent than the Limited Vicarious Liability, indemnity coverage from the insurance company of the other party to the contract without having to look to the State’s own funding sources.  When combined with a specific insurance requirement clause, it serves to strengthen the financial responsibility of the other party.



	The other party’s insurance policy must be specifically endorsed to add the State as an “additional insured.”  Merely obtaining a certificate of insurance to this effect does not guarantee that the endorsement has been issued, so it is best to obtain a copy of the actual policy endorsement whenever possible.  Discussion concerning managing the process of and examples of the certificate of insurance form and the endorsement forms are found later in this Manual.



	The Intermediate “additional insured” endorsement should (but often, in insurance industry practice, does not) specify:



1.	The full legal name of the additional insured; i.e., the state of North Dakota, its agencies, officers and employees;

2.	The specific location or operations for which the coverage applies;

3.	The time frame of when the coverage begins and ends — in some cases, coverage should continue beyond the life of the contract; 

4.	That a 30-day (or whatever number of days is agreed to) notice of modification or cancellation will be provided to the additional insured at a specified name and address;

5. That the insurance company waives any right of recovery it may have against the State.  This is necessary since an additional insured is a third party to the policy contract; the additional insured provides no consideration to the insurer and, therefore, may be subject to subrogation;

6. That the coverage required under this agreement shall be primary for the State and shall not be affected by any other insurance or coverage obtained by the State on its own behalf;

7. That cross liability/severability of interest coverage is provided; 

8. The legal defense provided to the State under the policy must be free of any conflicts of interest, even if retention of separate legal counsel for the State is necessary; and

9. The insolvency or bankruptcy of the insured will not release the insurer from payment under the policy, even when such insolvency or bankruptcy presents the insured contractor from meeting the retention limit under the policy.



These items should be included in the insurance requirements of State contracts.  Policy limits and scope of coverage applicable to the additional insured can be modified in the policy endorsement, as long as it is consistent with the terms of the contract. Many of the problems that arise in this area would be prevented if insurance companies would include these elements on all of the additional insured endorsements they issue and if contracting parties require them in their contracts.

 

	Some insurers issue a “blanket additional insured” endorsement intended to include any person or organization that the named insured contractually agrees to add.  The State will have to evaluate such endorsements on a case-by-case basis to ensure compliance with the contract. 



[bookmark: DeterminingAppropriateIdeminfication]Determining Appropriate Indemnification and Insurance Provisions



Your first step when drafting a contract or a solicitation is to consider the potential risk associated with the contract being contemplated, and select the appropriate clauses.  For example:



1. No Indemnification of Liability provision with Certificate of Insurance – should be used:



a) When contracting with a North Dakota state agency or political subdivision (e.g., cities and counties) if no sub-contractor is involved;   

b) When contracting for intellectual services when the contractor will not be providing on-site services.  (Examples of  professionals providing intellectual services would include physicians, dentists, attorneys, architects, engineers, accountants, insurance agents and brokers, appraisers, loss claims adjusters, tax consultants, risk investment brokers, and investment and divestiture consultants.)  

c) When the services to be provided present a minimal threat to the safety, health and well being of participants or third parties, has little potential to cause disruption of business schedule, financial loss/increased cost, or degradation of performance.   

d) If the terms of the Lease do not require the landlord to provide snow and ice removal and maintenance on walkways and parking lots or to maintain common areas, or if it is probable that the public will not visit the leased property.

 

Obtain a certificate of insurance documenting required coverages are in place prior to executing the contract.



2. Limited Vicarious Indemnification with Additional Insured Endorsement – This is the default indemnification provision for State service contracts and leases.  This provision requires contractor to indemnify the State for the State’s vicarious liability arising from the contractor’s activities and operations.  That means the contractor’s carrier would defend the State for a claim brought against the State merely because of the business relationship between the contractor and the State, i.e. the damage occurred on a State project or property.   



Obtain a certificate of insurance documenting required coverages are in place prior to executing the contract. When an additional insured endorsement is required it may take up to 90 days until the insurance carrier provides it.  Make sure to verify receipt of the endorsement within 90 days.



3. Intermediate Indemnification with Additional Insured Endorsement – Requires the contractor to be responsible for its own liability and the joint liability of the contractor and the State.  Use the intermediate indemnification clause if there is the potential that the contractor’s activities present a high degree of risk over which the State has no supervision or control that will create liability for the State. Prior to requiring this level of indemnification in a contract, the State agency must obtain the approval of the OMB Director’s designee.  



The process a State agency or facility should use to obtain that approval is to complete SFN 58571 form, the Application to Require a More Stringent Indemnification Provision.  The form, along with a copy of the proposed contract should be filed with the Risk Management Division of OMB for processing unless the OMB director has determined an alternate designee to review the proposed contract.   OMB, through Risk Management, will work with the agency to analyze the exposure presented by a proposed agreement and determine what level of indemnification would be appropriate.  



[bookmark: SoftwareAuthorization]	The OMB Director has determined that it is appropriate that State software contracts contain indemnification requirements indemnifying and holding the State harmless from and against all third party claims alleging the software infringes a United States patent or copyright, or any similar intellectual property right in the United States.  This provision is normally a default in software vendor’s license agreements.  State agencies do not have to go through then SFN 58571 Application for approval to use indemnification process to use this indemnification provision in an agreement. 

  

Remember, when an additional insured endorsement is required it may take up to 90 days until the insurance carrier provides it.  Make sure to verify receipt of the endorsement within 90 days.  



4. Combination of No Indemnification and Limited Vicarious Indemnification with Certificate of Insurance and Endorsement – Should be used in those instances when contracting with a political subdivision and the political subdivision subcontracts with a private entity.  



Certificate of insurance should be obtained from political subdivision and the private entity subcontractor and an endorsement evidencing additional insured coverage from the private entity subcontractor.



The following RISK MANAGEMENT ANALYSIS MATRIX on the following page provides an overview of the analysis process. 





		[bookmark: RiskManagementMatrix][bookmark: _Toc198718018]
RISK MANAGEMENT ANALYSIS MATRIX





		

		Indemnification and  Insurance Provisions

		

Indemnification and Insurance Provisions



		Rating

		[bookmark: _Toc195086157][bookmark: _Toc195086459][bookmark: _Toc198630250]Definition

		Commodities

		Services	



		

[bookmark: LowMatrix]LOW



Service Agreements:  ▪ 	Inter-Agency; 

▪ 	Routine Political 	Subdivision; 

▪ 	Professional 	Services Not 	Requiring On-Site 	Services; and 

▪ Some Leases 



		

Presents a minimal threat to safety, health and well being of participants and third parties, has little potential to cause disruption of business schedule, financial loss/increased cost, or degradation of performance.



		

None



or



No Indemnification of Liability with Certificate of Insurance

		

None



or



No Indemnification of Liability with Certificate of Insurance



		

[bookmark: Moderate1Matrix]MODERATE



▪ 	Professional 	Services 	Agreements  	Requiring On-Site 	Services



		

Special intellectual ability required to perform the contracted services some of which will be performed on-site.





		

N/A

		

Limited Vicarious Liability with Certificate of Insurance and Additional Insured Endorsement and Errors and Omissions Coverage





		

[bookmark: Moderate2Matrix]MODERATE



▪ 	DEFAULT for 	Routine Non-	Professional 	Services; 

▪ 	Political 	Subdivisions Hiring 	Subcontractor; and 

▪ Routine Leases



		

Potential to cause injury/illness, property damage, some disruption of business schedule, financial loss/ increased cost, or degradation of performance.



		

Limited Vicarious Liability with Certificate of Insurance and Additional Insured Endorsement

		

Limited Vicarious Liability with Certificate of Insurance and Additional Insured Endorsement





		

[bookmark: HighMatrix]HIGH RISK



▪ 	Requires More 	Stringent  	Provisions – 	Requires 	Authorization From 	OMB Director’s 	Designee



	SFN 58571



		

State has little or no supervision or control over contractor’s actions which may cause severe injury/ death, major property damage, significant disruption of business schedule, financial loss/increased cost, or degradation of performance.  

		





Intermediate with Additional Insured Endorsement

		





Intermediate with Additional Insured Endorsement







[bookmark: _Toc75745284][bookmark: _Toc77055089][bookmark: _Toc88900420][bookmark: _Toc88901212]

The following are examples of appropriate and approved indemnification and insurance clauses with instructions for use that comply with N.D.C.C. § 32-12.2-13 and N.D.C.C. § 32-12.2-17, the recommendations of the office of the Attorney General and the Risk Management Division, and the rules and directives of the Procurement Office.  The clauses  are intended to either be incorporated into the body of a contract or be used as an appendix to a solicitation (i.e. Informal Request for Bids, Informal Request for Proposal, Invitation for Bid, or Request for Proposal), and then be incorporated into the purchase order or contract.   



Remember to consult with Risk Management or legal counsel before making revisions to the recommended clauses.



[bookmark: _Toc198718019]SAMPLE SERVICE AGREEMENTS



[bookmark: _Low_Rated_Risk][bookmark: low][bookmark: LowRatedRiskAnalysis][bookmark: _Toc198718020]LOW RATED RISK ANALYSIS



[bookmark: Interagency][bookmark: AgreementsBetweenStateAgencies] Agreements Between State Agencies (Inter-Agency)



  

Indemnification

The State and Contractor each agrees to assume its own liability for any and all claims of any nature including all costs, expenses and attorneys' fees which may in any manner result from or arise out of this agreement.



Insurance

The State and Contractor each shall secure and keep in force during the term of this agreement, from an insurance company, government self-insurance pool or government self-retention fund authorized to do business in North Dakota, commercial general liability with minimum limits of liability of $250,000 per person and $1,000,000 per occurrence.



[bookmark: LowPolSub][bookmark: RoutineAgreementswithPoliticalSubdivisio]     Routine Agreements With Political Subdivisions	



Indemnification

The State and Political Subdivision (Contractor) each agrees to assume its own liability for any and all claims of any nature including all costs, expenses and attorneys' fees which may in any manner result from or arise out of this agreement.



Insurance

Contractor shall secure and keep in force during the term of this agreement, from insurance companies, government self-insurance pools or government self-retention funds, authorized to do business in North Dakota, the following insurance coverages:  



i. Commercial general liability, including premises or operations, contractual, and products or completed operations coverages (if applicable), with minimum liability limits of $250,000 per person and $500,000 per occurrence.  

ii. Automobile liability, including Owned (if any), Hired, and Non-Owned automobiles, with minimum liability limits of $250,000 per person and $500,000 per occurrence. 

iii. Workers compensation coverage meeting all statutory requirements.





The insurance coverages listed above must meet the following additional requirements:



1) Any deductible or self-insured retention amount or other similar obligation under the policies shall be the sole responsibility of the Contractor.  The amount of any deductible or self retention is subject to approval by the State.  

2) This insurance may be in policy or policies of insurance, primary and excess, including the so-called umbrella or catastrophe form and must be placed with insurers rated “A-” or better by A.M. Best Company, Inc., provided any excess policy follows form for coverage. Less than an “A-” rating must be approved by the State. The policies shall be in form and terms approved by the State.

3) The insurance required in this agreement, through a policy or endorsement, shall include a provision that the policy and endorsements may not be canceled or modified without thirty (30) days’ prior written notice to the undersigned State representative.

4) The Contractor shall furnish a certificate of insurance to the undersigned State representative prior to commencement of this agreement. 

5) Failure to provide insurance as required in this agreement is a material breach of contract entitling State to terminate this agreement immediately.



[bookmark: LowProfServices][bookmark: ProfessionalServiceAgreementsNotONSITe]    Professional Services Agreements Not Requiring On-site Services	



Indemnification

The State and Contractor each agrees to assume its own liability for any and all claims of any nature including all costs, expenses and attorneys' fees which may in any manner result from or arise out of this agreement.



Insurance

Contractor shall secure and keep in force during the term of this agreement, from insurance companies, government self-insurance pools or government self-retention funds, authorized to do business in North Dakota, the following insurance coverages:



1) Commercial general liability, including premises or operations, contractual, and products or completed operations coverages (if applicable), with minimum liability limits of $250,000 per person and $1,000,000 per occurrence.

2) Professional errors and omissions, including a three year “tail coverage endorsement,” with minimum liability limits of $1,000,000 per occurrence and in the aggregate. 

3) Automobile liability, including Owned (if any), Hired, and Non-Owned automobiles, with minimum liability limits of $250,000 per person and $500,000 per occurrence. 

4) Workers compensation coverage meeting all statutory requirements.

The insurance coverages listed above must meet the following additional requirements:



1) Any deductible or self-insured retention amount or other similar obligation under the policies shall be the sole responsibility of the Contractor.  The amount of any deductible or self retention is subject to approval by the State.  

2) This insurance may be in policy or policies of insurance, primary and excess, including the so-called umbrella or catastrophe form and must be placed with insurers rated “A-” or better by A.M. Best Company, Inc., provided any excess policy follows form for coverage. Less than an “A-” rating must be approved by the State. The policies shall be in form and terms approved by the State.

3) The insurance required in this agreement, through a policy or endorsement, shall include a provision that the policy and endorsements may not be canceled or modified without thirty (30) days’ prior written notice to the undersigned State representative.

4) The Contractor shall furnish a certificate of insurance to the undersigned State representative prior to commencement of this agreement. 

5) Failure to provide insurance as required in this agreement is a material breach of contract entitling State to terminate this agreement immediately.





[bookmark: _Moderate_Rated_Risk][bookmark: moderate][bookmark: ModerateRatedRisk][bookmark: _Toc198718021] MODERATE RATED RISK ANALYSIS	



[bookmark: professional1][bookmark: ProfessionalServicesRequiringOnSite]Professional Services Agreements Requiring On-site Services	   



Indemnification   

Contractor agrees to defend, indemnify, and hold harmless the state of North Dakota, its agencies, officers and employees (State), from and against claims based on the vicarious liability of the State or its agents, but not against claims based on the State’s contributory negligence, comparative and/or contributory negligence or fault, sole negligence, or intentional misconduct.  This obligation to defend, indemnify, and hold harmless does not extend to professional liability claims arising from professional errors and omissions.  The legal defense provided by Contractor to the State under this provision must be free of any conflicts of interest, even if retention of separate legal counsel for the State is necessary.  Contractor also agrees to defend, indemnify, and hold the State harmless for all costs, expenses and attorneys' fees incurred if the State prevails in an action against Contractor in establishing and litigating the indemnification coverage provided herein.  This obligation shall continue after the termination of this agreement.



Insurance 

Contractor shall secure and keep in force during the term of this agreement and Contractor shall require all subcontractors, prior to commencement of an agreement between Contractor and the subcontractor, to secure and keep in force during the term of this agreement, from insurance companies, government self-insurance pools or government self-retention funds, authorized to do business in North Dakota, the following insurance coverages:



1) Commercial general liability, including premises or operations, contractual, and products or completed operations coverages (if applicable), with minimum liability limits of $250,000 per person and $1,000,000 per occurrence.  

2) Automobile liability, including Owned (if any), Hired, and Non-Owned automobiles, with minimum liability limits of $250,000 per person and $1,000,000 per occurrence. 

3) Workers compensation coverage meeting all statutory requirements.  The policy shall provide coverage for all states of operation that apply to the performance of this contract.  



Note: Optional Clause (4) Employer’s Liability.



this coverage is recommended for contractors domiciled outside the state of north dakota.

delete (4) if contracting with a resident (north dakota) vendor.



OPTION:  DELETE IF NOT REQUIRED

4) Employer’s liability or “stop gap” insurance of not less than $1,000,000 as an endorsement on the workers compensation or commercial general liability insurance.

5)  Professional errors and omissions, including a three year “tail coverage endorsement,” with minimum liability limits of $1,000,000 per occurrence and in the aggregate. 



The insurance coverages listed above must meet the following additional requirements:



Note:  OPTIONAL SENTENCE IN (1)



“The amount of any deductible or self-retention is subject to approval by the state.” 



THIS SENTENCE IS NEEDED WHEN THERE IS A QUESTION ABOUT THE financial wherewithal OF THE VENDOR to self retain the exposure.  THIS REQUIREMENT DOES NOT PERTAIN TO LARGE, FINANCIALLY VIABLE POTENTIAL VENDORS. 



1) Any deductible or self-insured retention amount or other similar obligation under the policies shall be the sole responsibility of the Contractor.   



OPTIONAL SENTENCE:  DELETE IF NOT USED

The amount of any deductible or self-retention is subject to approval by the State.



2) This insurance may be in policy or policies of insurance, primary and excess, including the so-called umbrella or catastrophe form and must be placed with insurers rated “A-” or better by A.M. Best Company, Inc., provided any excess policy follows form for coverage. Less than an “A-” rating must be approved by the State. The policies shall be in form and terms approved by the State.

3) The duty to defend, indemnify, and hold harmless the State under this agreement shall not be limited by the insurance required in this agreement.

4) The state of North Dakota and its agencies, officers, and employees (State) shall be endorsed on the commercial general liability policy, including any excess policies (to the extent applicable), as additional insured. The State shall have all the benefits, rights and coverages of an additional insured under these policies.  

5) The insurance required in this agreement, through a policy or endorsement, shall include:

a) “Waiver of Subrogation” waiving any right to recovery the insurance company may have against the State;  

b) a provision that the policy and endorsements may not be canceled or modified without thirty days’ prior written notice to the undersigned State representative;

c) a provision that any attorney who represents the State under this policy must first qualify as and be appointed by the North Dakota Attorney General as a Special Assistant Attorney General as required under N.D.C.C. § 54-12-08;

d) a provision that Contractor’s insurance coverage shall be primary (i.e. pay first) as respects any insurance, self-insurance or self-retention maintained by the State and that any insurance, self-insurance or self-retention maintained by the State shall be in excess of the Contractor’s insurance and shall not contribute with it; 

e) cross liability/severability of interest for all policies and endorsements;

f) The legal defense provided to the State under the policy and any endorsements must be free of any conflicts of interest, even if retention of separate legal counsel for the State is necessary;   

g) The insolvency or bankruptcy of the insured Contractor shall not release the insurer from payment under the policy, even when such insolvency or bankruptcy prevents the insured Contractor from meeting the retention limit under the policy.



Note: SENTENCE (6)



When an additional insured endorsement is required it may take up to 90 days until THE INSURANCE CARRIER PROVIDES it.  MAKE SURE THAT YOU verify receipt of the endorsement WITHIN 90 DAYS.



6) The Contractor shall furnish a certificate of insurance to the undersigned State representative prior to commencement of this agreement.  All endorsements shall be provided as soon as practicable.  

7) Failure to provide insurance as required in this agreement is a material breach of contract entitling the State to terminate this agreement immediately.



[bookmark: moderate2][bookmark: DefaultProvisionRoutineNonProfessional]Default For Routine Non-Professional Service Contracts



Indemnification   

Contractor agrees to defend, indemnify, and hold harmless the state of North Dakota, its agencies, officers and employees (State), from and against claims based on the vicarious liability of the State or its agents, but not against claims based on the State’s contributory negligence, comparative and/or contributory negligence or fault, sole negligence, or intentional misconduct.  The legal defense provided by Contractor to the State under this provision must be free of any conflicts of interest, even if retention of separate legal counsel for the State is necessary.  Contractor also agrees to defend, indemnify, and hold the State harmless for all costs, expenses and attorneys' fees incurred if the State prevails in an action against Contractor in establishing and litigating the indemnification coverage provided herein.  This obligation shall continue after the termination of this agreement.





Insurance 

Contractor shall secure and keep in force during the term of this agreement and Contractor shall require all subcontractors, prior to commencement of an agreement between Contractor and the subcontractor, to secure and keep in force during the term of this agreement, from insurance companies, government self-insurance pools or government self-retention funds, authorized to do business in North Dakota, the following insurance coverages:



1) Commercial general liability, including premises or operations, contractual, and products or completed operations coverages (if applicable), with minimum liability limits of $250,000 per person and $1,000,000 per occurrence.  

2) Automobile liability, including Owned (if any), Hired, and Non-Owned automobiles, with minimum liability limits of $250,000 per person and $1,000,000 per occurrence. 

3) Workers compensation coverage meeting all statutory requirements.  The policy shall provide coverage for all states of operation that apply to the performance of this contract.  



Note: Optional Clause (4) Employer’s Liability.



this coverage is recommended for contractors domiciled outside the state of north dakota.

delete (4) if contracting with a resident (north dakota) vendor.



OPTION:  DELETE IF NOT REQUIRED

4) Employer’s liability or “stop gap” insurance of not less than $1,000,000 as an endorsement on the workers compensation or commercial general liability insurance.



The insurance coverages listed above must meet the following additional requirements:



Note:  OPTIONAL SENTENCE IN (1)



“The amount of any deductible or self-retention is subject to approval by the state.” 



THIS SENTENCE IS NEEDED WHEN THERE IS A QUESTION ABOUT THE financial wherewithal OF THE VENDOR to self retain the exposure.  THIS REQUIREMENT DOES NOT PERTAIN TO LARGE, FINANCIALLY VIABLE POTENTIAL VENDORS. 



1) Any deductible or self-insured retention amount or other similar obligation under the policies shall be the sole responsibility of the Contractor.   



OPTIONAL SENTENCE:  DELETE IF NOT USED

The amount of any deductible or self-retention is subject to approval by the State.



2) This insurance may be in policy or policies of insurance, primary and excess, including the so-called umbrella or catastrophe form and must be placed with insurers rated “A-” or better by A.M. Best Company, Inc., provided any excess policy follows form for coverage. Less than an “A-” rating must be approved by the State. The policies shall be in form and terms approved by the State.

3) The duty to defend, indemnify, and hold harmless the State under this agreement shall not be limited by the insurance required in this agreement.

4) The state of North Dakota and its agencies, officers, and employees (State) shall be endorsed on the commercial general liability policy, including any excess policies (to the extent applicable), as additional insured. The State shall have all the benefits, rights and coverages of an additional insured under these policies.  

5) The insurance required in this agreement, through a policy or endorsement, shall include:

a) a “Waiver of Subrogation” waiving any right to recovery the insurance company may have against the State;  

b) a provision that the policy and endorsements may not be canceled or modified without thirty days’ prior written notice to the undersigned State representative;

c) a provision that any attorney who represents the State under this policy must first qualify as and be appointed by the North Dakota Attorney General as a Special Assistant Attorney General as required under N.D.C.C. § 54-12-08;

d) a provision that Contractor’s insurance coverage shall be primary (i.e. pay first) as respects any insurance, self-insurance or self-retention maintained by the State and that any insurance, self-insurance or self-retention maintained by the State shall be in excess of the Contractor’s insurance and shall not contribute with it;

e) cross liability/severability of interest for all policies and endorsements;

f) The legal defense provided to the State under the policy and any endorsements must be free of any conflicts of interest, even if retention of separate legal counsel for the State is necessary; 

g) The insolvency or bankruptcy of the insured Contractor shall not release the insurer from payment under the policy, even when such insolvency or bankruptcy prevents the insured Contractor from meeting the retention limit under the policy.



Note: SENTENCE (6)



When an additional insured endorsement is required it may take up to 90 days until THE INSURANCE CARRIER PROVIDES it.  MAKE SURE THAT YOU verify receipt of the endorsement WITHIN 90 DAYS.



6)	The Contractor shall furnish a certificate of insurance to the undersigned State representative prior to commencement of this agreement.  All endorsements shall be provided as soon as practicable.  

7) Failure to provide insurance as required in this agreement is a material breach of contract entitling the State to terminate this agreement immediately.





[bookmark: PoliticalSubdivision1][bookmark: AgreementWPoliticalSubwhensubcontractor][bookmark: _Toc198718022]Agreements With Political Subdivisions When Subcontractor Will Be Hired By Political Subdivision



The following language should be added to the appropriate indemnification and insurance requirements for the subcontractor after a completed analysis if the risks of the subcontract as explained earlier in this section.





Indemnification

State and Political Subdivision each agrees to assume its own liability for any and all claims of any nature including all costs, expenses and attorneys' fees which may in any manner result from or arise out of this agreement.  In addition, Political Subdivision shall require all subcontractors, other than state employed subcontractors, prior to commencement of an agreement between Political Subdivision and the subcontractor, to:  



Insert Default Vicarious Liability Indemnification Language





Insurance

The State and Political Subdivision each shall secure and keep in force during the term of this agreement, from an insurance company, government self-insurance pool or government self-retention fund authorized to do business in North Dakota, commercial general liability with minimum limits of liability of $250,000 per person and $1,000,000 per occurrence.  



In addition, Political Subdivision shall require all subcontractors, other than state employed subcontractors, prior to commencement of an agreement between Political Subdivision and the subcontractor, to secure and keep in force during the term of this agreement, from insurance companies, government self-insurance pools or government self-retention funds, authorized to do business in North Dakota, the following insurance coverages:



Insert Default Vicarious Liability Insurance Language





[bookmark: high][bookmark: HighRatedRisk][bookmark: _Toc198718023]HIGH RATED RISK ANALYSIS



Agreements Requiring More Stringent Indemnification

For example, contracts for construction, alteration, renovation, or maintenance of a building, structure, highway, road, bridge, water line, railroad right of entry, sewer line, oil line, gas line, appurtenance, appliance or other improvement to real property, including any moving, demolition or excavation, carnival rides.



[bookmark: RequiresOMB]NOTE:  Use of the following provisions requires authorization from OMB Director’s Designee.  Use SFN 58571 to obtain authorization.



Indemnification  

Contractor agrees to defend, indemnify, and hold harmless the state of North Dakota, its agencies, officers and employees (State), from claims resulting from the performance of the contractor or its agent, including all costs, expenses and attorneys' fees, which may in any manner result from or arise out of this agreement. The legal defense provided by Contractor to the State under this provision must be free of any conflicts of interest, even if retention of separate legal counsel for the State is necessary. Contractor also agrees to defend, indemnify, and hold the State harmless for all costs, expenses and attorneys' fees incurred in establishing and litigating the indemnification coverage provided herein. This obligation shall continue after the termination of this agreement.



Insurance 

Contractor shall secure and keep in force during the term of this agreement and Contractor shall require all subcontractors, prior to commencement of an agreement between Contractor and the subcontractor, to secure and keep in force during the term of this agreement, from insurance companies, government self-insurance pools or government self-retention funds, authorized to do business in North Dakota, the following insurance coverages:

  

1) Commercial general liability, including premises or operations, contractual, and products or completed operations coverages (if applicable), with minimum liability limits of $250,000 per person and $1,000,000 per occurrence.  

2) Automobile liability, including Owned (if any), Hired, and Non-Owned automobiles, with minimum liability limits of $250,000 per person and $1,000,000 per occurrence.   

3) Workers compensation coverage meeting all statutory requirements.  The policy shall provide coverage for all states of operation that apply to the performance of this contract.  



Note: Optional Clause (4) Employer’s Liability.



this coverage is recommended for contractors domiciled outside the state of north dakota.

delete (4) if contracting with a resident (north dakota) vendor.



OPTION:  DELETE IF NOT REQUIRED

4) Employer’s liability or “stop gap” insurance of not less than $1,000,000 as an endorsement on the workers compensation or commercial general liability insurance.



The insurance coverages listed above must meet the following additional requirements:



Note:  OPTIONAL SENTENCE IN (1)



“The amount of any deductible or self-retention is subject to approval by the state.” 



THIS SENTENCE IS NEEDED WHEN THERE IS A QUESTION ABOUT THE financial wherewithal OF THE VENDOR to self retain the exposure.  THIS REQUIREMENT DOES NOT PERTAIN TO LARGE, FINANCIALLY VIABLE POTENTIAL VENDORS. 



1) Any deductible or self-insured retention amount or other similar obligation under the policies shall be the sole responsibility of the Contractor. 



OPTIONAL SENTENCE:  DELETE IF NOT USED

The amount of any deductible or self-retention is subject to approval by the State.



2) This insurance may be in policy or policies of insurance, primary and excess, including the so-called umbrella or catastrophe form and must be placed with insurers rated “A-” or better by A.M. Best Company, Inc., provided any excess policy follows form for coverage. Less than an “A-” rating must be approved by the State. The policies shall be in form and terms approved by the State.

3) The State will be defended, indemnified, and held harmless to the full extent of any coverage actually secured by the Contractor in excess of the minimum requirements set forth above.  The duty to indemnify the State under this agreement shall not be limited by the insurance required in this agreement.

4) The state of North Dakota and its agencies, officers, and employees (State) shall be endorsed on the commercial general liability policy, including any excess policies (to the extent applicable), as additional insured. The State shall have all the benefits, rights and coverages of an additional insured under these policies.  

5) The insurance required in this agreement, through a policy or endorsement, shall include:

a) a “Waiver of Subrogation” waiving any right to recovery the insurance company may have against the State;  

b) a provision that the policy and endorsements may not be canceled or modified without thirty days’ prior written notice to the undersigned State representative;

c) a provision that any attorney who represents the State under this policy must first qualify as and be appointed by the North Dakota Attorney General as a Special Assistant Attorney General as required under N.D.C.C. § 54-12-08;

d) a provision that Contractor’s insurance coverage shall be primary (i.e. pay first) as respects any insurance, self-insurance or self-retention maintained by the State and that any insurance, self-insurance or self-retention maintained by the State shall be in excess of the Contractor’s insurance and shall not contribute with it;

e) cross liability/severability of interest for all policies and endorsements;

f) The legal defense provided to the State under the policy and any endorsements must be free of any conflicts of interest, even if retention of separate legal counsel for the State is necessary; 

g) The insolvency or bankruptcy of the insured Contractor shall not release the insurer from payment under the policy, even when such insolvency or bankruptcy prevents the insured Contractor from meeting the retention limit under the policy.



Note: SENTENCE (6)



When an additional insured endorsement is required it may take up to 90 days until THE INSURANCE CARRIER PROVIDES it.  MAKE SURE THAT YOU verify receipt of the endorsement WITHIN 90 DAYS.



6)	The Contractor shall furnish a certificate of insurance to the undersigned State representative prior to commencement of this agreement.  All endorsements shall be provided as soon as practicable.  

7) Failure to provide insurance as required in this agreement is a material breach of contract entitling the State to terminate this agreement immediately.



If Contractor’s insurance carrier cannot provide the insurance requirements listed above, Contractor will be required to purchase a project-specific insurance policy on behalf of State including but not limited to an Owner’s Protective Liability insurance policy or a Project Management Protective Liability insurance policy with an occurrence limit of not less than $1,000,000 and an aggregate of $2,000,000.  Said insurance shall be kept in force until the project is accepted by State.



For some large construction projects it may be determined that the most effective insurance would be the purchase of All Risk Builder's Risk coverage.  Requirements for such coverage should include:



All Risk Builder's Risk insuring the interest of the State, contractor(s) and subcontractors of all tiers including coverage on an All Risk basis, including but not limited to, coverage against fire, lightning, wind damage, hail, explosion, riot or civil commotions, aircraft and other vehicles, collapse, flood, earth movement, and coverage available under the so-called Installation Floater.  The policy(ies) for such coverage shall be secured and maintained by contractor in an amount equal to the Full Completed Value of the project.  Any deductible amount under the policy(ies) shall be the sole responsibility of the Contractor.



For operations involving a risk of environmental pollution such as a ruptured pipeline, contractors should be required to provide proof of pollution liability coverage.  Requirements should include:



Pollution Liability.  Contractor shall provide Contractor’s Pollution Liability coverage for Personal Injury, Property Damage and Cleanup Cost arising from pollution conditions caused by the operations of the Contractor for limits of $5,000,000.  Occurrence coverage is preferred but coverage may be provided on a claims-made form that includes a three year tail coverage endorsement.  Coverage shall include contractual liability coverage for claims arising out of liability of subcontractors, loading and unloading, unlimited complete operations, and non-owned disposal site coverage (if applicable).





[bookmark: _Leases][bookmark: LeasesTOC][bookmark: _Toc198718024]LEASES



[bookmark: lease1]Default (Moderate Risk) Lease Indemnification And Insurance Provisions

If the terms of the Lease DO require the landlord to provide snow and ice removal and maintenance on walkways and parking lots or to maintain common areas, or if it is likely members of the public will visit the facility.





Indemnification   

Lessor agrees to defend, indemnify, and hold harmless the state of North Dakota, its agencies, officers and employees (State), from and against claims based on the vicarious liability of the State or its agents, but not against claims based on the State’s contributory negligence, comparative and/or contributory negligence or fault, sole negligence, or intentional misconduct.  The legal defense provided by Lessor to the State under this provision must be free of any conflicts of interest, even if retention of separate legal counsel for the State is necessary.  Lessor also agrees to defend, indemnify, and hold the State harmless for all costs, expenses and attorneys' fees incurred if the State prevails in an action against Lessor in establishing and litigating the indemnification coverage provided herein.  This obligation shall continue after the termination of this agreement.



Insurance 

Lessor shall secure and keep in force during the term of this agreement and Lessor shall require all subcontractors, prior to commencement of an agreement between Lessor and the subcontractor, to secure and keep in force during the term of this agreement, from insurance companies, government self-insurance pools or government self-retention funds, authorized to do business in North Dakota, the following insurance coverages:



1) Commercial general liability, including premises or operations, contractual, and products or completed operations coverages (if applicable), with minimum liability limits of $250,000 per person and $1,000,000 per occurrence.  

2) Automobile liability, including Owned (if any), Hired, and Non-Owned automobiles, with minimum liability limits of $250,000 per person and $1,000,000 per occurrence. 

3) Property insurance insuring the full and true value of all Landlord’s (or Tenant’s) real and personal property located on or in the building in which the leased premises are located for all losses.  

4) Workers compensation coverage meeting all statutory requirements.  The policy shall provide coverage for all states of operation that apply to the performance of this contract.  



Note: Optional Clause (5) Employer’s Liability.



this coverage is recommended for contractors domiciled outside the state of north dakota.

delete (5) if contracting with a resident (north dakota) vendor.



OPTION:  DELETE IF NOT REQUIRED

5)	Employer’s liability or “stop gap” insurance of not less than $1,000,000 as an endorsement on the workers compensation or commercial general liability insurance.



The insurance coverages listed above must meet the following additional requirements:



Note:  OPTIONAL SENTENCE IN (1)



“The amount of any deductible or self-retention is subject to approval by the state.” 



THIS SENTENCE IS NEEDED WHEN THERE IS A QUESTION ABOUT THE financial wherewithal OF THE VENDOR to self retain the exposure.  THIS REQUIREMENT DOES NOT PERTAIN TO LARGE, FINANCIALLY VIABLE POTENTIAL VENDORS. 



1) Any deductible or self-insured retention amount or other similar obligation under the policies shall be the sole responsibility of the Contractor.   



OPTIONAL SENTENCE:  DELETE IF NOT USED

The amount of any deductible or self-retention is subject to approval by the State.



2) This insurance may be in policy or policies of insurance, primary and excess, including the so-called umbrella or catastrophe form and must be placed with insurers rated “A-” or better by A.M. Best Company, Inc., provided any excess policy follows form for coverage. Less than an “A-” rating must be approved by the State. The policies shall be in form and terms approved by the State.

3) The duty to defend, indemnify, and hold harmless the State under this agreement shall not be limited by the insurance required in this agreement.

4) The state of North Dakota and its agencies, officers, and employees (State) shall be endorsed on the commercial general liability policy, including any excess policies (to the extent applicable), as additional insured. The State shall have all the benefits, rights and coverages of an additional insured under these policies.  

5) The insurance required in this agreement, through a policy or endorsement, shall include:

a) a “Waiver of Subrogation” waiving any right to recovery the insurance company may have against the State;  

b) a provision that the policy and endorsements may not be canceled or modified without thirty days’ prior written notice to the undersigned State representative;  

c) a provision that any attorney who represents the State under this policy must first qualify as and be appointed by the North Dakota Attorney General as a Special Assistant Attorney General as required under N.D.C.C. § 54-12-08;

d) a provision that Contractor’s insurance coverage shall be primary (i.e. pay first) as respects any insurance, self-insurance or self-retention maintained by the State and that any insurance, self-insurance or self-retention maintained by the State shall be in excess of the Contractor’s insurance and shall not contribute with it;

e) cross liability/severability of interest for all policies and endorsements;

f) The legal defense provided to the State under the policy and any endorsements must be free of any conflicts of interest, even if retention of separate legal counsel for the State is necessary; 

g) The insolvency or bankruptcy of the insured Contractor shall not release the insurer from payment under the policy, even when such insolvency or bankruptcy prevents the insured Contractor from meeting the retention limit under the policy.



Note: SENTENCE (6)



When an additional insured endorsement is required it may take up to 90 days until THE INSURANCE CARRIER PROVIDES it.  MAKE SURE THAT YOU verify receipt of the endorsement WITHIN 90 DAYS.



6) The Contractor shall furnish a certificate of insurance to the undersigned State representative prior to commencement of this agreement.  All endorsements shall be provided as soon as practicable.  

7) Failure to provide insurance as required in this agreement is a material breach of contract entitling the State to terminate this agreement immediately.





[bookmark: lease2]Low Risk Lease

If the terms of the Lease do not require the landlord to provide snow and ice removal and maintenance on walkways and parking lots or to maintain common areas, or if it is unlikely members of the public will visit the facility, and for routine political subdivision lease agreements, the following indemnification and insurance language is acceptable.



Indemnification

Lessor and Lessee each agrees to assume its own liability for any and all claims of any nature including all costs, expenses and attorneys' fees which may in any manner result from or arise out of this agreement.



Insurance

Landlord (or Tenant) shall secure and keep in force during the term of this agreement, from insurance companies or a government self-insurance pool authorized to do business in the state of North Dakota, the following insurance coverages:



1) Commercial general liability, including contractual coverage, with minimum liability limits of $250,000 per person and $1,000,000 per occurrence. 

2) Workers’ compensation coverage meeting all statutory requirements.

3) Property insurance insuring the full and true value of all Landlord’s (or Tenant’s) real and personal property located on or in the building in which the leased premises are located for all losses.



The insurance coverages listed above must meet the following additional requirements:  



1) Any deductible or self retention amount of other similar obligations under the policies shall be the sole responsibility of the Landlord (or Tenant).  The amount of any deductible or self retention is subject to approval by the State.  

2) This insurance may be in policy or policies of insurance, primary and excess, including the so-called umbrella or catastrophe form and must be placed with insurers rated “A-” or better by A.M. Best Company, Inc., provided any excess policy follows form for coverage.   Less than an “A-” rating must be approved by the State.   The policies shall be in form and terms approved by the State.  “Follows form” means the excess policy must be written with the same terms and conditions as the policy to which it is excess.

3) Landlord (or Tenant) shall furnish a certificate of insurance evidencing the required coverages are in effect and providing that the coverages may not be canceled or modified without thirty (30) days prior written notice to State. 

4) Failure  to  provide  insurance  as  required  in  this  agreement  is  a  material breach of contract entitling State to terminate this agreement immediately.



[bookmark: LimitingtheLiabilityofCertainVendors]
Limiting the Liability of Certain Vendors

The need for State agencies and facilities to purchase software, communication, and electronic equipment has presented a new challenge for state procurement - that of a vendor’s request to limit its liability.  



This issue is not unique to North Dakota. In fact, state and corporate members of the National Association of Chief Information Officers of the States (NASCIO) formed a subcommittee to address the issue because it is of nationwide concern.  That subcommittee published the NASCIO Procurement Subcommittee’s Recommendations on Liability Limitations for State IT Contracting.  That document contains specific recommendations for contractually addressing liability for direct and indirect damages in IT contracts.   It recommends that states should hold vendors responsible for direct damages arising out of a contract; and that states should not hold vendors responsible for indirect damages liability unless responsibility is specifically allocated to the vendor in the contract.  



By way of defining the difference between direct and indirect damages  -  direct damages are compensation for losses associated with the value of the performance contracted for as contrasted to indirect damages which are compensation for the loss of a benefit expected from the use of the equipment.  For example, if a computer program is purchased for $1,000 and, if merchantable, would yield profits or cost savings to the business of $10,000, if that program is defective, the "direct" damages would be $1,000.00. The $10,000 lost profits or expected cost savings are consequential or “indirect” damages. 



The 2005 Legislature enacted N.D.C.C. § 32-12.2-15 which provides a method for state agencies or facilities to negotiate with vendors to limit a vendor’s indirect damages liability for software, communication, or electronic equipment contracts if it is determined by the Attorney General and the Director of OMB that it is in the State’s best interest to do so.   



The process a State agency or facility should use to obtain that authorization is to complete SFN 54345 form, the Application for Approval to Limit the Liability of a Vendor.  The form, along with a copy of the proposed contract and Statement of Work can be filed with OMB or the office of the Attorney General for processing.   OMB, through Risk Management, works with ITD to analyze the exposure presented by a proposed agreement and recommends what level of limit of a vendor’s liability would be acceptable, if any.  



Remember, without obtaining authorization from the Director of OMB and the Attorney General, a state employee would not have the authority to limit a vendor’s liability and the act of signing a contract without proper authorization would probably be outside the scope of the employee’s employment. 



[bookmark: CertificatesofInsandEndorsements][bookmark: _Toc75744944][bookmark: _Toc75745285][bookmark: _Toc77055092][bookmark: _Toc88900423][bookmark: _Toc88901215]
CERTIFICATES OF INSURANCE AND ENDORSEMENTS

Contractors are required to provide the State with a Certificate of Insurance and/or Endorsement documenting the required coverages are in place, prior to commencement of the contract.  When an additional insured endorsement is required it may take up to 90 days until the insurance carrier will provide it.  Make sure that you verify receipt of the endorsement within 90 days.  Visit the OMB State Procurement Office website at www.nd.gov/spo/ under Solicitation Templates for a sample letter of instruction for the successful vendor.

Certificate of Insurance: A completed Certificate of Insurance should contain the following information: 

• 		Name and address of agent, phone number and fax number; 

• 	Name of insurance company(ies) and policy number(s); 

• 	Policy period; 

• 	Name and street address of insured; 

• 	Description of coverage(s); 

• 	Name/Number of Project; 

• 	Policy limits as provided in the contract;

• 	 Special instructions or terms of coverage (for example: identification of project or operations with respect to certificate being issued); 

• 	State and/or agency listed as the certificate holder; and

• 	Signature of the insurer’s agent or representative and date. 



Endorsement:  When the contract terms provide that the State must be named as an “additional insured,” an endorsement is required.  The only way that an entity other than the named insured (contractor) is protected under the terms of the contractor’s insurance policy is by adding, by endorsement, an additional insured.  Under these circumstances, the certificate of insurance should note the additional insured (“Special instruction or terms of coverage” should show the addition of the State and/or agency as additional insured and/or waivers of subrogation).  In addition, an endorsement needs to be provided prior to commencement of the contract. 



Isn’t The Certificate Of Insurance Enough If It Names The State As An Additional Insured?  An agent issues a certificate of insurance and, unless the agent is authorized to bind an insurance company, is not documentation by the contractor's insurer that the coverage is in place.  A certificate of insurance does not confer rights upon a certificate holder or alter, extend, or amend policy coverage.  The only proof that an insurance company has knowledge of and agrees to accept the contractual indemnification obligation of the contractor is an endorsement.  Without an endorsement documenting the required coverage is in place, a contractor may not have the financial resources to comply with the contract terms.  The endorsement should conform to the insurance requirement portion of the contract detailing the endorsement’s terms.

[bookmark: _Toc75744945][bookmark: _Toc75745286][bookmark: _Toc77055094][bookmark: _Toc88900425][bookmark: _Toc88901217]

[bookmark: SampleLetterInadequate]
SAMPLE LETTER WHEN CERTIFICATE IS INADEQUATE







Date: 



To: 



To Whom It May Concern: 



Thank you for forwarding the Certificate of Insurance. After review, the certificate does not reflect required limits and/or coverages as outlined in the contract dated __________.  Please amend the certificate form to reflect the following: 





	[INSERT THE INSURANCE PROVISIONS FROM CONTRACT]





Please forward the amended Certificate by      (10 days)   .  If you have any questions, please call me at ________________. 



Sincerely,
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SAMPLE LETTER FOR
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Date: 



To: 



To Whom It May Concern: 



Our records indicate that your Certificate of Insurance currently on file with us has either expired or will be expiring.  Please have your insurance agent send us a new Certificate of Insurance evidencing the following: 



[INSERT THE INSURANCE PROVISIONS FROM CONTRACT]



[Delete if not using Intermediate and Additional Insured Endorsement]

Further, ensure that the state of North Dakota, Agency Name is named as an additional insured and provide an Endorsement to the policy within 30-60 days documenting that the required coverage is in place.   



If you have any questions, please call me at ___________.



Sincerely,



[bookmark: SampleCOI]
SAMPLE/UNDERSTANDING THE CERTIFICATE OF INSURANCE

[image: Certificate of Insurance-2008]
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SAMPLE INTERMEDIATE ADDITIONAL INSURED ENDORSEMENT





ENDORSEMENT TO

GENERAL LIABILITY COVERAGE - Intermediate







IT IS HEREBY UNDERSTOOD AND AGREED THAT THE POLICY IS AMENDED AS FOLLOWS:





1. State of North Dakota and its agencies, officers and employees (State) are named as Additional Insured.



2. The Insurer waives all rights of subrogation against the State. 



3. Any attorney who represents the State must first qualify as and be appointed by the North Dakota Attorney General as a Special Assistant Attorney General as required under N.D.C.C. 54-12-08).



4. This insurance policy shall be primary as respects any insurance, self-insurance or self-retention maintained by the State and any insurance, self-insurance or self-retention maintained by the State shall be in excess of this policy and shall not contribute with it. 



5. Cross Liability / Severability of Interest. 







Insured ____________________________________



Policy #__________________________ issued by ____________________ 

Insurance Company 



Effective date ____________           
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[bookmark: SpecialUseAgreements]5.2 Special Use Agreements





[bookmark: FacilitiesUseAgreements]Facilities Use Agreements 



There may be occasions where third parties request to use State buildings, equipment and/or real property.  The use of State facilities by third parties could result in damages for which the State may not and should not be liable. These risks should be dealt with by requiring the party making such a request to enter into a Facilities Use Agreement.  See page 5.2-2 for an example of an acceptable Facilities Use Agreement that can be adapted for your agency's use.



As discussed at page 5.1-6 of the manual, N.D.C.C. 32-12.2-13 requires that any provision in an agreement between the State and a political subdivision transferring risk of liability or associated costs to be set out in an addendum to an agreement that explains the consideration for the required indemnification.  Due to the fact that the Facilities Use Agreement form primarily addresses the issues raised at 32-12.2-13, it is our opinion that an addendum to that form is not required.   





[bookmark: SpecialEvents]Special Events Waivers of Liability, Indemnification, and Medical Releases 



When State facilities are used by the general public for special events, such as sponsored water recreational activities, athletic events, or other events, that present the potential for injury to the participant, the use of a Waiver of Liability, Indemnification, and Medical Release should be required of all participants.   Examples of acceptable waiver forms can be found at pages 5.2-3 and 5.2-4.
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FACILITIES USE AGREEMENT



In consideration for being allowed to use ___________________________________

(example, the gymnasium  at a State facility), described  herein as the "Event," on the date and times specified below,                                                     (hereinafter referred to as “Event Sponsor”) agrees to assume all risk of and liability for and hereby indemnifies, saves and holds harmless the state of North Dakota and its agencies, officers, and employees of, from and against any and all claims of any nature including all costs, expenses and attorney's fees, which may in any manner arise out of, or result from the Event.



Event Sponsor represents that its activities, pursuant to this agreement, will be supervised by adequately trained personnel, and that Event Sponsor will observe, and cause the participants in the activity to observe, all safety rules for the facility and the activity. Event Sponsor acknowledges that the State has no duty to and will not provide supervision of the activity.



Event Sponsor shall also secure and keep in force during the entire term of the Event, from an insurance company, government self-insurance pool or government self-retention fund authorized to do business in North Dakota, commercial general liability  insurance covering claims based on the vicarious liability of the Event Sponsor arising out of this agreement, naming the state of North Dakota and its agencies, officers, and employees (State) as additional insureds, and furnish a certificate of insurance showing the endorsement naming the State as additional insureds. The limits of liability required of the liability insurance coverage are at least $250,000 per person and at least $1,000,000 per occurrence. The endorsement to the policy will provide that the policy may not be canceled without 10 days’ written notice to the State, shall contain a "Waiver of Subrogation" waiving any right of recovery the insurance company may have against the State and provide that any attorney who represents the State under this policy must first qualify as and be appointed by the North Dakota Attorney General as a Special Assistant Attorney General as required by N.D.C.C. Section 54-12-08.  Event Sponsor will deliver said certificate of insurance and endorsement to the undersigned at least 10 days prior to the Event.



Event: ___________________________________________________

Area of and facilities to be used: ______________________________

Date and time of event: _____________________________________

Dated this ____ day of _________________, 20___.



Event Sponsor: 					State of North Dakota Facility

							

                                                    



By: _________________________		By___________________________

Its: ______________________			Its:________________________







WAIVER OF LIABILITY, INDEMNIFICATION, AND MEDICAL RELEASE



To be signed by adults participating in the event.



Acknowledgment and Assumption of Risk

I am aware of the dangers and the risks to my person and property involved in participating in:

_________________________________________________________________________________________

________________________________________________________________________________________.



I understand that this activity involves certain risks for physical injury.  I also understand that there are potential risks of which I may not presently be aware.  Because of the dangers of participating in this activity, I recognize the importance and agree to fully comply with the applicable laws, policies, rules and regulations, and any supervisor’s instructions regarding participation in this activity.   



I understand that the state of North Dakota (State) does not insure participants in the above-described activity, that any coverage would be through personal insurance, and the State has no responsibility or liability for injury resulting from this activity.



I voluntarily elect to participate in this activity with knowledge of the danger involved, and I hereby agree to accept and assume any and all risks of property damage, personal injury, or death.



Waiver of Liability and Indemnification:

In consideration for being allowed to voluntarily participate in the above-referenced event, on behalf of myself, my personal representatives, heirs, next of kin, successors and assigns, I forever:



a.  waive, release, and discharge the state of North Dakota and its agencies, officers, and employees from any and all negligence and liability for my death, disability, personal injury, property damages, property theft or claims of any nature which may hereafter accrue to me, and my estate as a direct or indirect result of my participation in the above referenced activity or event; and



b. defend, indemnify, and hold harmless the state of North Dakota, its agencies, officers and employees, from and against any and all claims of any nature including all costs, expenses and attorneys’ fees, which in any manner result from participant’s actions during this activity or event.



I hereby consent to receive medical treatment which may be deemed advisable in the event of injury, accident or illness during this activity or event. This release, indemnification, and waiver shall be construed broadly to provide a release, indemnification, and waiver to the maximum extent permissible under applicable law.



I, the undersigned participant, affirm that I am at least 18 years of age and am freely signing this agreement.  I have read this form and fully understand that by signing this form I am giving up legal rights and/or remedies which may otherwise be available to me regarding any losses I may sustain as a result of my participation.  I agree that if any portion is held invalid, the remainder will continue in full legal force and effect.  



READ BEFORE SIGNING	



Name: ______________________________________



Signature: ____________________________________	   	Date: _________________



Witness: ____________________________________ 	   	Date: _________________
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PARENT’S OR GUARDIAN’S AGREEMENT OF

WAIVER OF LIABILITY, INDEMNIFICATION, AND MEDICAL RELEASE



To be signed by adults if the participant is under 18 years of age.



Acknowledgment and Assumption of Risk

The undersigned parent and/or legal guardian does hereby acknowledge that he/she is aware of the dangers and the risks to the participant’s person and property involved in participating in: _____________________________

___________________________________________________________________________________________.



The undersigned parent and/or legal guardian and participant understand that this activity involves certain risks for physical injury to the participant.  We also understand that there are potential risks of which may presently be unknown.  Because of the dangers of participating in this activity, the undersigned parent and/or legal guardian and participant recognize the importance and the participant agrees to fully comply with the applicable laws, policies, rules and regulations, and any supervisor’s instructions regarding participation in this activity.   



The undersigned parent and/or legal guardian and participant understand that the state of North Dakota (State) does not insure participants in the above-described activity, that any coverage would be through personal insurance, and the State has no responsibility or liability for injury resulting from this activity.



The undersigned parent and/or legal guardian acknowledges that the participant voluntarily elects to participate in this activity with knowledge of the danger involved, and hereby agrees to accept and assume any and all risks of property damage, personal injury, or death.



Waiver of Liability and Indemnification:

In consideration for being allowed to voluntarily participate in the above-referenced event, on behalf of myself, the participant, his/her personal representatives, heirs, next of kin, successors and assigns, the undersigned parent and/or legal guardian forever:



a. waives, releases, and discharges the state of North Dakota and its agencies, officers, and employees from any and all liability for the participant’s death, disability, personal injury, property damages, property theft or claims of any nature which may hereafter accrue to the participant, and the participant’s estate as a direct or indirect result of participation in the activity or event; and



b. defend, indemnify, and hold harmless the state of North Dakota, its agencies, officers and employees, from and against any and all claims of any nature including all costs, expenses and attorneys’ fees, which in any manner result from participant’s actions during this activity or event.



Consent is given for the participant to receive medical treatment, which may be deemed advisable in the event of injury, accident or illness during this activity or event.  This release, indemnification, and waiver shall be construed broadly to provide a release, indemnification, and waiver to the maximum extent permissible under applicable law.



I, the undersigned parent and/or legal guardian, affirm that I am freely signing this agreement.  I have read this form and fully understand that by signing this form I am giving up legal rights and/or remedies which may otherwise be available to myself, the minor participant regarding any losses the participant may sustain as a result of participation in the activity.  I agree that if any portion is held invalid, the remainder will continue in full legal force and effect.  



READ BEFORE SIGNING



Name of Minor: ____________________________________		Age of Minor: _______



Signature of Parent/Guardian: __________________________		Date _______________



Printed Name of Parent/Guardian: ________________________		Date _______________



Witness: ____________________________________________		Date _______________
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COMMERCIAL GENERAL LIABILITY

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
ADDITIONAL INSURED — OWNERS, LESSEES OR CONTRACTORS -

SCHEDULED PERSON OR ORGANIZATION - VICARIOUS LIABILITY -

PRIMARY AND NONCONTRIBUTORY

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE

Name of Person or Organization:

Project:

Location of Project:

(If no entry appears above, information required to complete this endorsement will be shown in the Declarations as
applicable to this endorsement.)

A. SECTION Il - WHO IS AN INSURED is amended
to include as an additional insured the person or
organization shown in the Schedule, subject to the
following provisions:

1

3.

This insurance applies only to the extent that
you are held liable for your ongoing opera-
tions performed for the additional insured
shown in the Schedule.

This insurance does not apply to any “bodily
injury” or “property damage” resulting from
any act or omission by, or willful misconduct
of the additional insured shown in the Sched-
ule, whether the sole or a contributing cause
of the loss. The coverage afforded to the ad-
ditional insured is limited solely to the
additional insured’s “vicarious liability” that is a
specific and direct result of your conduct.

The insurance provided to the person or or-
ganization shown in the schedule is Primary
Insurance and we will not seek contribution
from any other insurance available to that ad-
ditional insured.

B. With respect to the insurance afforded to this ad-
ditional insured, the following exclusion is added:

2. Exclusions

This insurance does not apply to “bodily in-
jury” or “property damage” occurring after:

(1) All work, including materials, parts or
equipment furnished in connection with
such work, on the project (other than ser-
vice, maintenance or repairs) to be
performed by or on behalf of the addi-
tional insured(s) at the site of the covered
operations has been completed; or

(2) That portion of “your work” out of which
the injury or damage arises has been put
to its intended use by any person or or-
ganization other than another contractor
or subcontractor engaged in performing
operations for a principal as a part of the
same project.

C. “Vicarious liability” as used in this endorsement
means liability that is imposed on the additional
insured solely by virtue of its relationship with you,
and not due to any act or omission of the addi-
tional insured.

Includes copyrighted material of ISO Properties, Inc. with its permission.

CGT7479M (12-04)
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